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HEN Franklin D. Roosevelt became President in March, 1933, 
there was an insistent demand for action to end or at least to 

alleviate the depression. It was a demand for action opposed 
to American customs and traditions, for action which would work funda- 
mental alterations in basic American institutions. Faith in “natural eco- 
nomic forces” had waned. Governmental action interfering in economic 
affairs was sought. Action by the federal government, for local and state 
governments were obviously impotent. Prompt action. Roosevelt called 
for, and Congress enacted, the statutes known as the recovery legislation." 
These statutes did effect a fundamental re-distribution of legislative, 
governmental, and economic power. Congress delegated vast legislative 
power to the President, to his appointees, and (in effect) to associations of 


* This article will appear in Studies in Honor of Orrin Kip McMurray. 

** Professor of Law, Duke University. 

* Chief among the statutes known as the recovery legislation, all enacted in 1933, are: 
National Industrial Recovery Act, 48 Stat. 195, 15 U.S.C.A. Supp. §§ 701-712. 
Public Works Act (N.I.R.A., Title IT), 48 Stat. 200, 40 U.S.C.A. Supp. §§ 401-414. 
Agricultural Adjustment Act, 48 Stat. 31, 7 U.S.C.A. Supp. §§ 601-6109. 

Emergency Relief Act, 48 Stat. 55, 15 U.S.C.A. Supp. §§ 721-728. 

Unemployment Relief Act, 48 Stat. 22, 16 U.S.C.A. Supp. §§ 585-590. 

Employment Service Act, 48 Stat. 113, 29 U.S.C.A. Supp. §§ 49-490L. 

Home Owners’ Loan Act, 48 Stat. 128, 12 U.S.C.A. Supp. §§ 1461-1468. 

Farm Credit Act, 48 Stat. 257, 12 U.S.C.A. Supp. §§ 1131-1138f. 

Emergency Banking Acts, 48 Stat. 1, 3, 5, 20, 72, 12 U.S.C.A. Supp. §§ 95a, b, 204-211, 
3474. 

Banking Act, 48 Stat. 162, 12 U.S.C.A. Supp. §§ 221a-221b. 

Securities Act, 48 Stat. 74, 15 U.S.C.A. Supp. §§ 77a-77mm. 

Act Amendatory to Reconstruction Finance Corporation Act (47 Stat. 5, 15 U.S.C.A. 
Supp. § 601 ff.) 48 Stat. 141, 15 U.S.C.A. Supp. §$§ 605. 

Emergency Railroad Transportation Act, 48 Stat. 211, 49 U.S.C.A. Supp. §§ 250-267. 

Tennessee Valley Authority Act, 48 Stat. 58, 16 U.S.C.A. Supp. §§ 831-831Ccc. 

Credit and Currency Expansion Act, 48 Stat. 51, 31 U.S.C.A. Supp. §§ 821-823. 

Gold Clause Annulment Resolution, 48 Stat. 113, 31 U.S.C.A. Supp. §§ 462-463. 
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business men. The federal government invaded fields hitherto controlled 
exclusively by the states. Many of the powers of the managers of business 
enterprises were transferred to associations of those managers and to pub- 
lic officials. Whether the recovery legislation has been or will be efficacious 
in ending or even in alleviating the depression are questions with which this 
paper is not concerned. It is concerned with assertions which have been 
made as to its constitutionality. 

That the Supreme Court of the United States will uphold all of the re- 
covery legislation and most of the official action thereunder is the con- 
clusion reached by those commentators whose writings reveal what I con- 
sider to be the view generally accepted by informed persons as to the 
relative importance, in the decision of constitutional cases, of the written 
Constitution, the doctrines of constitutional law, and the statesmanship 
of the judges. The relative importance of those three factors is, it seems 
to me, misconceived by other commentators who conclude that much 
of the recovery legislation is clearly unconstitutional or that the Supreme 
Court can uphold important parts of it only by distinguishing or over- 
ruling and repudiating past decisions and doctrines in such a way as to 
subject its members to accusations of intellectual dishonesty and to ridi- 
cule and contempt. That which this group misconceives is not explicitly 
dealt with by the other group. There seems, then, to be a need for an 


explicit discussion of the relative importance of judge, doctrine, and docu- 
ment in constitutional law cases. This paper is an attempt to meet that 
need and to indicate what will be the relative importance of those factors 
in the decision of the constitutional questions raised by the recovery legis- 
lation. 


THE CONSTITUTION—DOCTRINE—THE JUDGES 
I 


Undoubtedly most of the recovery legislation is “unconstitutional,” if 
that word be given the meaning it has in England. There is, in England, 
no written constitution; there are no legal limitations upon the power of 
Parliament; no statute enacted by Parliament is ever treated as void by 
the courts on the ground that it is inconsistent with the British Constitu- 
tion. Yet there is a British “Constitution” and it is not unusual for a 
member of Parliament to urge in opposition to a proposed statute that it 
is “unconstitutional.” He means that, in his opinion, the proposed statute 
is opposed to British customs and traditions, that its enactment would 
effect a fundamental alteration in basic British institutions, that it would 
change something which he and, he thinks, most other Englishmen had 
regarded as permanent. Such a proposed statute is “unconstitutional,” in 
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the English sense. But if and when it is enacted, the statute is no longer 
unconstitutional. Its enactment has altered the British “Constitution.” 

According to American usage, to say that a statute is unconstitutional 
is to predict that the judges will treat it as void. There is an American 
“Constitution” in the English sense—the aggregate of American institu- 
tions, customs, traditions; it is the primary interest of the student of po- 
litical economy and of the lawyer qua student of political economy. But 
our judges do not treat as void statutes which are inconsistent with that 
“Constitution.”’ The Constitution upon the basis of which they do treat 
statutes as void consists of a written document and the doctrines of con- 
stitutional law. Large segments of American institutions, customs, and 
traditions are not rendered immune from legislative change by that docu- 
ment and those doctrines. Nevertheless, it is, I believe, in large part due to 
an unconscious confusing of the two senses of the word “‘unconstitution- 
al,” that many conservatives, distrustful of anything new, are now at- 
taching that epithet to much of the recovery legislation.’ 


II 


The constitutional validity of some statutes can be predicted with as- 
surance from the words of the written Constitution—the document— 
alone. It contains some clauses so worded that practically no construc- 
tion or interpretation is needed. Any intelligent reader with some knowl- 
edge of history prior to 1789, when the Constitution was adopted, can pre- 


dict accurately what applications the Supreme Court will make of those 
clauses.’ 


Most of the clauses in the document, however, are not so worded. Con- 


gress, for example, is empowered “to regulate Commerce with foreign 
Nations, and among the several States.”* What laws are “regulations”? 


? There is nothing novel in their conduct. A generation ago, conservatives reacted similarly 
to workmen’s compensation acts and other unprecedented legislation. Speaking for a majority 
of the Supreme Court, Mr. Justice McKenna protested against this attitude in German Alli- 
ance Insurance Co. v. Kansas, 233 U.S. 389, 409, 58 L.Ed. ror1, 34 Sup. Ct. 612 (1914): 
“Against that conservatism of the mind, which puts to question every new act of regulating 
legislation and regards the legislation invalid or dangerous until it has become familiar, govern- 
ment—state and National—has pressed on in the general welfare; and our reports are full of 
cases where in instance after instance the exercise of regulation was resisted and yet sustained 
against attacks asserted to be justified by the Constitution of the United States. The dread of 


the moment having passed, no one is now heard to say that rights were restrained or their con- 
stitutional guaranties impaired.” 


3 This is probably true, e.g., of Article I, Section 9, Clause 4, which provides, inter alia, that 
“No Capitation . . . . Tax shall be laid, unless in proportion to the Census or Enumeration 
herein before directed to be taken,” and of Article I, Section 9, Clause 5, which provides that 
“No Tax or Duty shall be laid on Articles exported from any State.” 

4 Article I, Section 8, Clause 3. 
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What activities are ““Commerce’’? What commerce is “Commerce with 
foreign Nations, and among the several States’? Here the inquirer may 
not rest content with the document. He must turn to the Supreme Court 
reports. They will reveal what doctrines the Court has derived by con- 
struction and interpretation from the commerce clause. 

The Constitution, then, comprises the document and also the doctrines 
which the Supreme Court justices derive from it by construction or in- 
terpretation. These two parts of the Constitution are partially inde- 
pendent, since construction and interpretation are not processes which 
yield the same results to all persons. The doctrines derive, not from the 
document alone, but also from the judges’ social, economic, and political 
philosophies. Within limits set by the extensibility and contractibility 
of the words used in the light of the known relevant historical data, the 
construer or interpreter of a clause in the Constitution (or a statute, or 
will, or other document) is free to pronounce and should pronounce a con- 
struction or interpretation which will lead to results he believes to be de- 
sirable. Within the specified limits, the judge creates constitutional law 
not found in the document. And he does this with intellectual honesty 
and without usurping the authority conceded to the written Constitution. 
The limits vary for each clause; they are usually, because most of the 
clauses are phrased in general terms, extremely wide. Within those limits, 
the judge is called upon to be a statesman creating wise constitutional 
law, making wise decisions.‘ 

The judge may exceed these limits. He may err in determining them. 
More important, he may intentionally usurp the authority generally con- 
ceded to the document. Regard for the public welfare under the condi- 
tions of today—conditions vastly different from those of 1789—may 
prompt him to do so. He may believe that had the framers of the docu- 
ment foreseen the conditions of today, they would have laid down rules 
other than those they did lay down. Realizing the extreme difficulty of 
securing an amendment to the document by the method it prescribes, 
these considerations may well prove irresistible temptations to surrepti- 
tious judicial amendment.® 


S€f. Radin, Statutory Interpretation, 43 Harv. L. Rev. 863 (1930). 


® The present justices of the Supreme Court of the United States disagree as to what con- 
stitutes construction and interpretation, what judicial amendment, of the words of the written 
Constitution. Cf. the majority and minority opinions in Home Building and Loan Association 
v. Blaisdell, 290 U.S. 398, 54 Sup. Ct. 231 (1934). For the majority, Hughes, C. J., said: “If by 
the statement that what the Constitution meant at the time of its adoption it means today, it is 
intended to say that the great clauses of the Constitution must be confined to the interpreta- 
tion which the framers, with the conditions and outlook of their time, would have placed upon 
them, the statement carries its own refutation.”’ 290 U.S. 442-443. 
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Nor is this all. I have distinguished two parts of the Constitution— 
the document and the doctrines which the Supreme Court justices derive 
from it by construction or interpretation. In the creation of the second 
part, the words of the written Constitution—the document—have played 
and do play an important réle. There is a third part of the Constitution the 
content of which derives not at all from the document. The judges have held 
since the latter part of the nineteenth century that certain clauses of the 
document authorize them to pronounce doctrines not deducible by con- 
struction or interpretation from the document.’ The due process clauses 
of the Fifth and Fourteenth Amendments, they hold, authorize them to 
declare invalid as unconstitutional any statute, not specifically authorized 
by other clauses of the document, which they deem arbitrary, capricious, 
or unreasonable. Under them, the judges pronounce doctrines as to the 
reasonableness of statutes relating to procedure, to jurisdiction to tax, to 
the regulation of public utility rates, to any and every subject—doctrines 
constituting in no sense of the word construction or interpretation of lan- 
guage found in the written document.’ In pronouncing these doctrines, 
which constitute the third and last part of the Constitution, the judges 
act wholly as statesmen.’ 

To summarize to this point, the Constitution upon the basis of which 
the Supreme Court will treat a statute as void consists of the written 
document and of the doctrines of constitutional law which the judges will 
apply. These doctrines are of two kinds: doctrines which the judges of 
the past have derived or the judges of today will derive by construction or 
interpretation from the document; and doctrines, whose content derives 
not at all from the document, announced under the authority held by the 
judges to be conferred upon them by the due process clauses. In creating 
these doctrines, the judges are called upon to be statesmen; with respect 
to doctrines of the first kind, their statesmanship is limited by the words 
of each clause and the known relevant historical data, but with respect to 


7 A brief review of relevant constitutional history is attempted, infra, 674 ff. 


* It is the possession by American judges of this power to invalidate statutes upon the basis 
of wholly non-documental constitutional law which differentiates the American institution of 
judicial review from that of Australia or of Canada. 


° The limits upon judicial statesmanship held by the judges to be created by the words of the 
impairment clause in Article 1, Section 10, Clause 1, the equal protection clause in Amendment 
XIV, and the privileges and immunities clause in Article IV, Section 2, Clause 1 are so slight 
that the power of the judges in the construction, interpretation, and application of these clauses 
approaches very nearly their power under the due process clauses. As to the privileges and im- 
munities clause of Article IV, see note, 18 Cal. L. Rev. 159 (1930); as to the impairment clause, 
see the opinion of Hughes, C. J., in Home Building and Loan Association v. Blaisdell, 290 U.S. 
398, 54 Sup. Ct. 231 (1934). 
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doctrines of the second kind their statesmanship is wholly unlimited. 
Moreover, doctrines purporting to be derived by construction or interpre- 
tation from the document may be, on the contrary, the result of usurpa- 
tion by the judges, perhaps impelled by motives of statesmanship, of the 
authority conceded by all to the document. As against the words of the 
document, the part played by the statesmanship of the judges bulks large. 


Ill 


There are other considerations which make the réle of the judges as 
statesmen even more important. 

In the first place, the existence of doctrines announced and decisions 
rendered by their predecessors, even when the judges of today adhere to 
them, does not narrow as much as is sometimes assumed their freedom 
to reach results they believe to be desirable. There is considerable room 
for statesmanship in the development and application of accepted doc- 
trines and decisions;’® the doctrines and decisions do not destroy, but 
merely limit, the freedom of the judge to decide as he thinks he ought." 
Moreover, examination of the Supreme Court reports reveals that as to 
many matters the Court has laid down conflicting doctrines and rendered 
conflicting decisions without admitting the existence of the conflict. As 
to many subjects both doctrine and decision are confused. This confusion, 
this multiplicity and heterogeneity of precedent, permits the judges of to- 
day to select that one of existing doctrines, those past decisions, which 
will indicate in the case before them the decision which they think wise. 

Secondly, many of today’s doctrines of constitutional law embody tests 
of such a nature that the doctrine does little, if anything, more than direct 
the judges to decide the case before them as they think best. As will ap- 
pear later, this is true in the case of most of the doctrines pronounced 
under the due process clauses, which do little more than ring the changes 
on the word “‘unreasonable”’; it is true of the doctrine which has to do 
with the delegation of power by Congress to the President and others; 
it is frequently true of doctrines allocating power between the federal 
government and the states. Where doctrines embody such tests not only 
do they restrict judicial statesmanship hardly at all, decisions applying 
them are authoritative only for the narrow points decided and later cases 
can be easily distinguished from them. 

Finally, the réle of the judges as statesmen is tremendously increased 
by the fact that the Supreme Court’s tradition permits and modern 

© See Dickinson, Legal Rules: Their Function in the Process of Decision, 79 Univ. Pa. L. 
Rev. 833 (1931). Cf., for an extreme “realist” view, Frank, Law and the Modern Mind (1930). 


" Here, too, the judge, consciously or unconsciously, may usurp the authority which he pro- 
fesses to concede to doctrine and past decisions. 
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practice makes not unusual the repudiation of doctrine and the overruling 
of past decisions.” Changes in the judges’ approach which have occurred 
in the past twenty years or so make this of especial significance today. 
The opinions of Mr. Justice Holmes and Mr. Justice Brandeis and the 
writings of commentators such as Thomas Reed Powell have brought it 
about that the judges of today are more fully conscious than were their 
predecessors that what doctrines shall be created, what decisions rendered, 
has depended and does depend more upon the wisdom of the judges than 
upon the wording of the document. This realization, coupled with the 
contagious effect of Mr. Justice Holmes’s scepticism as to the power of 
any human being to achieve ultimate wisdom,"* has made some of the 
judges less willing than were their predecessors to veto changes in our 
institutions deemed by Congress to be necessary. Coupled with Mr. 
Justice Brandeis’s insistence that the judges’ decisions will be wise ones 
only if they inform themselves fully as to the facts, as to the needs the 
questioned legislation was enacted to meet,"* the judges’ realization that 
their task is that of statesmen has made some of them more willing than 
were their predecessors to re-examine their initial uninformed disapproval 
of questioned legislation. Realizing that they are statesmen attempting to 
reach wise decisions, some of the judges are today influenced less by tradi- 
tionally accepted ideas as to the respective spheres of government and 
business, of state and federal governments, of Congress and the Presi- 
dent, more by the growth and general acceptance of new ideas as to the 
proper allocation of those spheres. For all these reasons, the judges’ 
deference to the decisions and doctrines of their predecessors has been 
lessened. For if those decisions and doctrines were not deductions from 
the written Constitution, but merely the wisdom of the judges of yester- 
day, they should not be binding upon the legislatures or judges of today— 
surely not if they were pronounced by judges who had not fully informed 
themselves as to the facts, or if since their pronouncement the factual 
situation has changed, or if they were the result of views of policy which 
have become outmoded. And to the extent that the deference of the 
judges to precedent has been lessened, the freedom of the judges of today 
to act as statesmen is increased. 

” The dissenting opinion of Brandeis, J., in Burnet v. Coronado Oil and Gas Co., 285 U.S. 


393, 405, 768 L.Ed. 815, 52 Sup. Ct. 443 (1932), states the Court’s tradition and practice and 
lists the cases which have been overruled. 


'3 This scepticism is perhaps most explicitly stated in Mr. Justice Holmes’s dissent in Abrams 
v. United States, 250 U.S. 616, 630, 63 L.Ed. 1173, 40 Sup. Ct. 17 (1919). 

"4 Mr. Justice Brandeis’s dissenting opinion in Burns Baking Co. v. Bryan, 264 U.S. 504, 517, 
68 L.Ed. 813, 44 Sup. Ct. 412 (1924) well illustrates his method. Cf. Mr. Justice Stone’s dis- 
senting opinion in Ribnik v. McBride, 277 U.S. 350, 359, 72 L.Ed. 913, 48 Sup. Ct. 545 (1928). 
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IV 


All that I have written sums up to this: the freedom of the judges 
of today to decide cases as they think best (resulting from the part their 
own wisdom plays in construing and interpreting clauses in the written 
Constitution, in pronouncing doctrines under the due process clauses, in 
the development and application of doctrines and past decisions, in 
determining whether or not to repudiate old doctrines and overrule past 
decisions) is so great that their statesmanship plays a far greater part in 
the determination of what statutes are constitutional than do either the 
words of the document or the pronouncements of their predecessors. 

The judges, like other statesmen, have been influenced by prevailing 
sentiment with respect to “the historical rights of Englishmen,” “Anglo- 
Saxon” traditions of individual liberty, American traditions, customs, 
and institutions.’ But, again like other statesmen, they have felt the 
needs of a society which has become more and more unlike the America 
of pre-Revolutionary or pre-Civil War days."© Their statesmanship has 
reflected that sentiment and those needs, as it has reflected the rest of 
their social, economic, and political philosophies. Consequently, although 
the Supreme Court justices could veto practically any statute, the area 
within which they are likely to veto statutes which may be enacted by 
legislators who are products of the same general environment as the 
judges, is fairly narrow. Moreover the area is further restricted by a con- 
sideration not yet mentioned—the fact that past decisions upholding 
Congressional legislation are less likely to be overruled than are past 
decisions invalidating it. 

As a single economic and social unit has been fashioned out of a 
congeries of quasi-independent states, the federal government has ex- 


1s This is illustrated by holdings that the due process clause of Amendment XIV is violated 
by state action infringing certain of the rights guaranteed by the first eight Amendments 
against federal infringement only. See, e.g., Powell v. Alabama, 287 U.S. 45, 77 L.Ed. 158, 
53 Sup. Ct. 55 (1932). But see Hurtado v. California, 110 U.S. 516, 28 L.Ed. 232, 4 Sup. Ct. 
111, 292 (1884) and Twining v. New Jersey, 211 U.S. 78, 53 L.Ed. 97, 29 Sup. Ct. 14 (1908). 


6 Cf. the following statement by Hughes, C. J., in Home Building and Loan Association v. 
Blaisdell, 290 U.S. 398, 442, 54 Sup. Ct. 231 (1934): “It is manifest from this review of our de- 
cisions that there has been a growing appreciation of public needs and of the necessity of finding 
ground for a rational compromise between individual rights and public welfare. The settlement 
and consequent contraction of the public domain, the pressure of a constantly increasing den- 
sity of population, the interrelation of the activities of our people and the complexity of our 
economic interests, have inevitably led to an increased use of the organization of society in 
order to protect the very bases of individual opportunity. Where, in earlier days, it was thought 
that only the concerns of individuals or of classes were involved, and that those of the State it- 
self were touched only remotely, it has later been found that, the fundamental interests of the 
State are directly affected. ...” 
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tended its control further and further over matters once within the ex- 
clusive control of the states. With few and minor exceptions the Supreme 
Court has been able to hold these extensions of federal control valid. It 
has permitted extension after extension, each going further than the pre- 
ceding ones. And once the Court has upheld an extension of federal control 
it has never retraced its steps and overruled that holding. Similarly, as a 
simple agricultural society has become a complex, interdependent, indus- 
trial one, government (federal and state) has gradually limited the liberty 
and the property rights of individuals and corporations. There have been 
notable exceptions, but more than ninety-nine per cent of this regulation 
has been upheld. Decisions invalidating particular regulations have been 
overruled from time to time, but once the Court has upheld an extension of 
governmental regulation of personal and property rights it has never over- 
ruled that holding. In short, decisions limiting governmental power, de- 
cisions denying Federal power, are likely to be overruled; decisions up- 
holding governmental power, in general, or federal power, are not. More- 
over, no delegation of power by Congress has ever been invalidated; 
successive delegations, each greater than the preceding, have been up- 
held.*7 

What statutes the Supreme Court justices are likely to veto depends 
primarily, then, on what statutes have been upheld in the past. Secondary 
in importance, because likely to be overruled, are the past decisions in- 
validating statutes and the doctrines announced in those decisions. In 
some few cases, the words of the document play an important part. 
Prevalent attitudes, in which the judges share, toward existing institu- 
tions bulk large. Within the limits which these considerations tend to fix, 
what statutes are constitutional depends upon what nine men happen to 
be justices of the Supreme Court of the United States, upon what their 
social, economic, and political philosophies are, upon the extent to which 
they believe judges should go in vetoing legislation." 

The judges’ growing realization of the nature of their réle and of the 
necessity of their being informed if their decisions are to be wise, their 
growing scepticism as to the finality of their own wisdom and even more 
as to the finality of the wisdom of their predecessors, their tendency 
more and more to adopt a policy of laissez-faire toward legislatures and 
especially toward Congress—these are the most significant developments 
in constitutional law today. 

17 These generalizations will be supported, in part at least, in subsequent portions of this 
paper. 

8 That the minimum wage decision, Adkins v. Children’s Hospital, 261 U.S. 525, 67 L.Ed. 


785, 43 Sup. Ct. 394 (1923), is a striking example of this fact is conclusively shown in Powell, 
The Judiciality of Minimum Wage Legislation, 37 Harv. L. Rev. 545 (1924). 
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Three types of attack are made upon the constitutionality of the re- 
covery legislation. It is contended that it unconstitutionally interferes 
with personal and property rights and with the freedom of business enter- 
prisers to operate their businesses as they want to operate them, that it 
unconstitutionally delegates Congressional power to the President and to 
others, that it involves invasions by the federal government of fields re- 
served by the Constitution to state control. Learned articles have ap- 
peared in several legal periodicals discussing in detail constitutional ques- 
tions raised by these contentions. It is not the purpose of this paper to 
deal with them in detail. But I shall discuss each of the three types of 
questions separately, attempting to show, in the light of the foregoing ex- 
position of the judicial process in constitutional cases, what will be, as 
to each, the réle of the document, of doctrine, of the judges. 

Attacks of the first type—contentions that the Constitution guarantees 
a minimum of individualism, that its mandate with respect to govern- 
mental control of business is /aissez-faire, and that the recovery legisla- 
tion violates that guaranty and that mandate—are based wholly upon 
the doctrines (and decisions applying them) announced by the judges in 
the exercise of the authority which they have claimed, during the past half 
century, is conferred upon them by the due process clauses. These at- 
tacks invoke neither the words of the document nor doctrines deducible 
by construction or interpretation (in any true sense of those words) from 
it; they invoke solely the doctrines which I have called the third part of 
the Constitution. To substantiate the position I have taken that these 
doctrines are wholly the result of the judges’ statesmanship and not at all 
the result of construction or interpretation of the document in any true 
sense, I shall, before discussing the due process attacks upon the recovery 
legislation, attempt a review of so much of constitutional history as is 
necessary for a full understanding of the power claimed by the judges 
under the due process clauses. 


THE HISTORY OF THE JUDGES’ POWER UNDER THE 
Due Process CLAUSES 
I 
The initial assumption by the judges of power to declare statutes un- 
constitutional is not adequately accounted for, as Mr. Chief Justice 
Marshall asserted it to be, by the mere fact that there was a written 
Constitution.’? In France a written constitution did not lead to judicial 


"9 Marbury v. Madison, 1 Cranch (U.S,) 137, 2 L.Ed. 60 (1803). Fora critical consideration 
of the reasoning of Marshall, C. J., see Gibson, J., in Eakin v. Raub, 12 S.& R. (Pa.) 330, 345 ff. 
(1825). Cf. Thayer, The Origin and Scope of the American Doctrine of Constitutional Law, 
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review of the constitutional validity of statutes. When the Constitution 
was adopted it was not generally accepted that law is a command of a 
political superior to a political inferior; the notion that law is that which 
commands the right, that law is discoverable, not made by human beings, 
was widely accepted. This identification of “ought” with “is” has a long 
history. Natural law, natural rights, deriving from Greek and Roman 
thought, persisting throughout and beyond the middle ages, have often 
meant more than “ought-to-be-law” or ‘‘ought-to-be-rights’; at many 
times throughout antiquity and the middle ages it was asserted that 
any human enactment violating natural law was not binding.”® The 
colonists had cited Coke’s claim of power for the courts to nullify Acts of 
Parliament contrary to “right reason” in support of their refusal to 
recognize English statutes hurtful to their pocket books. It is in the light 
of these ideas and of the then prevalent social compact theory, of Cicero, 
Grotius, Puffendorf, and Locke, that the Declaration of Independence 
with its inalienable rights is to be interpreted.“ Impressed as they were 
with Montesquieu’s notion that the judiciary was a branch of government 
coérdinate with the legislature, it is easy to understand why the judges 
seized upon the written Constitution as empowering them to nullify 
statutes which they thought infringed the rights to secure which govern- 
ment was instituted.” 

In the period immediately following the adoption of the Federal Con- 
stitution, the really doubtful question was whether, in addition to in- 
validating statutes which they thought violative of constitutional pro- 


7 Harv. L. Rev. 129 (1893), Thayer, Legal Essays (1908), 1. That the written Constitution 
expressly authorizes the judges to declare statutes unconstitutional, see McGovney, Review 
of Haines: American Doctrine of Judicial Supremacy, 21 Cal. L. Rev. 637, 639-41 (1933). 


» On natural law and natural rights, see Ritchie, Natural Rights, (1894), Corwin, The 
“Higher Law” Background of American Constitutional Law, 42 Harv. L. Rev. 149, 365 
(1928-9), and Haines, The Revival of Natural Law Concepts (1930). 


*t See, in general, Becker, The Declaration of Independence (1922). 


2 The historical basis of the power of American judges to declare statutes unconstitutional 
is indicated accurately by the opinion of Mr. Justice Patterson, on circuit, in Vanhorne’s 
Lessee v. Dorrance, 2 Dallas (U.S.) 304, 1 L.Ed. 391 (1795) holding void a Pennsylvania 
statute. After expounding the theory that the judiciary was codrdinate with, not subordinate 
to, the legislature and referring to a vague clause in the State Constitution, he said: “The 
preservation of property, then, is a primary object of the social compact and, by the . . . . con- 
stitution of Pennsylvania, was made a fundamental law. . . . [An] act divesting one citizen of 
his freehold, and vesting it in another, without a just compensation . . . . is inconsistent with 
the principles of reason, justice, and moral rectitude; it is incompatible with the comfort, peace, 
and happiness of mankind; it is contrary to the principles of social alliance in every free govern- 
ment; and, lastly, it is contrary both to the letter and spirit of the constitution. In short, it is 
what every one would think unreasonable and unjust in his own case.”’ 2 Dallas, 310. 
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visions, the judges would nullify statutes which were inconsistent with 
their conceptions of natural law and natural rights. In 1798, in delivering 
the opinion of the Supreme Court in Calder v. Bull,?3 Mr. Justice Chase, 
by dictum, unequivocally claimed for the judges power to do this; Mr. 
Justice Iredell delivered a separate opinion protesting against the assump- 
tion of such power.”4 Iredell’s rebuke did not silence the adherents of 
natural law. In 1810, in Fletcher v. Peck,> the Supreme Court held invalid 
a Georgia statute revoking a land grant, which had been procured by 
fraud, after the land had been bought by an innocent purchaser. Mr. 
Chief Justice Marshall stretched the impairment clause to cover the 
case.”” But he did not place the decision upon the written Constitution 
73 3 Dallas (U.S.) 386, 1 L.Ed. 648 (17098). 


24 Mr. Justice Chase said: “I cannot subscribe to the omnipotence of a state legislature, or 
that it is absolute and without control; although its authority should not be expressly restrained 
by the constitution or fundamental law of the state. The people of the United States erected 
their constitutions or forms of government, to establish justice, to promote the general welfare, 
to secure the blessings of liberty, and to protect their persons and property from violence. The 
purposes for which men enter into society will determine the nature and terms of the social 
compact; and as they are the foundation of the legislative power, they will decide what are the 
proper objects of it. The nature and ends of legislative power will limit the exercise of it. This 
fundamental principle flows from the very nature of our free republican governments, that no 
man should be compelled to do what the laws do not require; nor to refrain from acts which the 
laws permit. There are acts which the federal, or state legislature cannot do, without exceeding 
their authority. There are certain vital principles in our free republican governments, which 
will determine and overrule apparent and flagrant abuse of legislative power; as to authorize 
manifest injustice by positive law; or to take away that security for personal liberty, or private 
property, for the protection whereof the government was established. An act of the legislature 
(for I cannot call it a law), contrary to the great first principles of the social compact, cannot be 
considered a rightful exercise of legislative authority. The obligation of a law, in governments 
established on express compact, and on republican principles, must be determined by the na- 
ture of the power of which it is founded.” 3 Dallas (U.S.) 387-8. 

To which Mr. Justice Iredell answered: “It is true, that some speculative jurists have held, 
that a legislative act against natural justice must, in itself, be void; but I cannot think that any 
court of justice would possess a power to declare it so If any act of congress, or of the 
legislature of a state, violates constitutional provisions, it is unquestionably void; though, I ad- 
mit, that as the authority to declare it void is of a delicate and awful nature, the court will nev- 
er resort to that authority, but in a clear and urgent case. If, on the other hand, the legislature 
of the Union, or the legislature of any member of the Union, shall pass a law, within the general 
scope of their constitutional power, the court cannot pronounce it to be void, merely because 
it is, in their judgment, contrary to the principles of natural justice. The ideas of natural jus- 
tice are regulated by no fixed standard; the ablest and the purest men have differed upon the 
subject; and all the court could properly say, in such an event, would be, that the legislature 
(possessed of an equal right of opinion) had passed an act which in the opinion of the judges 
was inconsistent with the abstract principles of natural justice.” 3 Dallas (U.S.) 398-9. 

2s 6 Cranch (U.S.) 87, 3 L.Ed. 162 (1810). 


% He held that a grant was a contract and that the clause (Article I, Section 10, Clause 1: 
“No State shall... . pass any .. . . Law impairing the Obligation of Contracts”) covered 
not only contracts between individuals but also contracts between a state and an individual. 
Why the clause forbade the state to exercise against an innocent purchaser with whom it had 
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alone; he expressed doubt whether the Georgia Constitution’s grant of 
“legislative power” to the state legislature authorized the revoking 
statute—whether power to enact such a statute could be said to be in the 
nature of “legislative power’’—and he definitely held, as an alternative 
ground of decision, that the revoking statute was void under “general 
principles which are common to our free institutions.’”’ Mr. Justice 
Johnson, unwilling to stretch the impairment clause as his brethren had 
done, placed his concurrence in the decision solely on this ground—in his 
own words, “‘on a general principle, on the reason and nature of things; 
a principle which will impose laws even on the Deity.’’* Fletcher v. Peck, 
nevertheless, really marks the end of the judges’ open avowal of power to 
nullify statutes not violative of the written Constitution because incon- 
sistent with their conceptions of natural law. For it showed the avail- 
ability, so far as state statutes were concerned, of the impairment clause 
as a peg for the views of Marshall and his federalist associates as to the 
sanctity of property rights.?? That clause was extended still further; it 
became the basis for the doctrine that state legislatures may not impair 
vested rights.*° This doctrine did not forbid all impairments of vested 
rights; in effect, it forbade only unreasonable impairments of them**—in 
other words it forbade impairments worked by statutes inconsistent with 
the judges’ conceptions of natural law. 

The necessity of finding for invaded rights an origin which could be 
called “‘contractual,’’ even in the broad sense that Marshall gave to that 
term, restricted the availability of the impairment clause as a peg for the 
invalidation of statutes upon the basis of natural law. As Jacksonian 
Democrats were appointed, Marshall gradually lost control of the Court 
and the veto power exercised by the judges under the impairment clause 
at first ceased to expand and finally began to contract. In 1827, the Chief 
Justice and his never-failing adherent, Mr. Justice Story, were able to 
muster but one other of the Court’s seven members to vote in favor of 
Webster’s contention that the impairment clause should be extended so 


not contracted a right to rescind which it surely did not prevent the state from exercising 
against the fraudulent grantee, the opinion does not make clear. 

776 Cranch (U.S.) 135-6, 139 (1810). 286 Cranch (U.S.) 143 (1810). 

29 The impairment clause was the only possible peg for such views. The ex post facto clause 
(Article I, Section 10, Clause 1) had been held to apply only to statutes relating to criminal 
offenses. Calder v. Bull, supra note 23. Until the adoption of the Fourteenth Amendment in 
1868, the Constitution contained no due process clause applicable to the States. 

3° See Corwin, A Basic Doctrine of American Constitutional Law, 12 Mich. L. Rev. 247 
(1914). 

3s Wilkinson v. Leland, 2 Pet. (U.S.) 627, 7 L.Ed. 542 (1829). 
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as to serve as a peg for natural law objections to state bankruptcy laws 
applicable to debts contracted after their enactment.” In 1833, Marshall 
conceded that nothing in the Federal Constitution prevented a state from 
taking private property for public use without compensation.*’ After 
Marshall’s death, in 1837, the Supreme Court, under Taney’s leadership, 
cut down the availability of the impairment clause by the adoption of 
the rule that public grants must be construed strictly against the gran- 
tee.54 Until several decades after the Civil War, state legislation was 
not subject to invalidation by the Supreme Court upon the ground that 
it was inconsistent with natural law or invaded natural rights, i.e., that 
it was unreasonable.*s 


II 


Today, the due process clauses of the Fifth and Fourteenth Amend- 
ments* are held to render invalid all statutes, whether relating to pro- 
cedure or substantive law, which the judges deem to be violative of 
natural law or natural rights. The words “life,” “liberty,” and ‘“‘property”’ 
in those clauses have been given such extended meanings that every 
statute adversely affecting an individual is held to deprive him of one or 
the other of them. Whether or not a statute is valid depends, therefore, 
wholly upon whether it is “law,” within the meaning of that word as it is 


used in the due process clauses. And it is “law” only if the judges deem 
it to be not arbitrary, capricious, or unreasonable—i.e., not inconsistent 
with their conceptions of natural law, not violative of what they deem to be 
fundamental, or natural, rights. The subsidiary doctrines which have been 
laid down under the due process clauses are nothing more or less than the 
judges’ versions of natural law, of natural rights. The Taney court’s limi- 
tation of Marshall’s impairment clause doctrines was of no avail. The Su- 


3? Ogden v. Saunders, 12 Wheat. (U.S.) 212, 6 L.Ed. 605 (1827). The Court had held before 
this, in Sturges v. Crowninshield, 4 Wheat (U.S.) 122, 4 L.Ed. 529 (1819), that the impairment 
clause did forbid the application of state bankruptcy laws to debts contracted before their 
enactment. 

33 Barron v. Baltimore, 7 Pet. (U.S.) 243, 8 L.Ed. 672 (1833). This is the leading case on the 
proposition that the first eight Amendments limit the federal government only, not the states- 
The Fifth Amendment does forbid such a taking. 

34 Charles River Bridge v. Warren Bridge, 11 Pet. (U.S.) 420, 9 L.Ed. 773 (1837). 

3s Mr. Justice Story’s chagrin and determination to resign because “the doctrines and opin- 
ions of the ‘old Court’ were daily losing ground, . . . . especially those on great constitutional 
questions . . . . so vital to the country” are expressed by him in a letter to Ezekiel Bacon on 
April 12, 1845, printed in Story, Life and Letters of Joseph Story (1851), 527. 

3% The Fifth Amendment, adopted in 1791, applicable to the federal government only, pro- 
vides that “No person shall . . . . be deprived of life, liberty, or property, without due process 
of law.”” The Fourteenth Amendment, adopted in 1868, provides that “No State shall... . 
deprive any person of life, liberty, or property, without due process of law.” 
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preme Court’s final position gives it more power than even Marshall 
claimed for it; in all but theory, Mr. Justice Chase’s claim of power for the 
judges to invalidate statutes not violative of the provisions of the written 
Constitution but inconsistent with the judges’ conceptions of natural law 
and natural rights’? has won out. How did this occur? 

Most of the original state constitutions contained clauses forbidding 
deprivations of life, liberty, or property otherwise than by the law of the 
land. These clauses, copied after chapter 39 of Magna Charta, sometimes 
substituted “without due process of law” for “otherwise than by the law 
of the land.”” With one or two exceptions,** these clauses were held by the 
state courts at first to be, not restrictions upon the legislature, but merely 
directions that executive and judicial action must be in accordance with 
law, i.e., either the common law or the law enacted by the legislature. 
Later they came to be regarded as limitations upon legislative power to 
alter and prescribe modes of procedure.*® Finally, there was a revival in 
some state courts of the practice, already abandoned by the Supreme 
Court of the United States, of overthrowing statutes on natural law 
grounds. The state constitutions’ grants of “legislative power’ to state 
legislatures were said to embrace only the power to tax, the power of 
eminent domain, and the “police power.” As a New York judge put it in 
1843, the power delegated to the legislature by the clause granting it legis- 
lative power does not “reach the life, liberty, or property of a citizen 

. when the sacrifice is not demanded by a just regard for the public 
welfare’’*°—i.e., by what the judges deem to be a just regard for the pub- 
lic welfare. The next step, an assertion that the law of the land and the 
due process clauses were a mandate to the judges to protect persons and 
property against unreasonable laws, was a short one.*' This construction 
of the state constitutions’ due process and law of the land clauses was far 
from universal and was not unchallenged,” but it was stated as settled 


37 Note 24, supra. Neither Chase, J., nor the later justices have invoked the Ninth Amend- 
ment (which reads ‘“The Enumeration in the Constitution, of certain rights, shall not be con- 
strued to deny or disparage others retained by the people’”’) although a plausible argument in 
favor of judicial protection of natural rights might be constructed from it. 

38 E.g., Trustees of the University of North Carolina v. Foy, 1 Murphey (N.C.) 58 (1805). 

39 See Corwin, The Doctrine of Due Process of Law Before the Civil War, 24 Harv. L. Rev. 
306, 460 (1911). 

4° Bronson, J., in Taylor v. Porter, 4 Hill (N.Y.) 140, 144 (1843). 

“In Taylor v. Porter, supra note 40, the due process clause was invoked as an alternative 
ground of decision. In Westervelt v. Gregg, 12 N.Y. 202 (1854) the restrictive interpretation 
of the state constitution’s grant of legislative power was abandoned, the due process clause 
relied upon as the sole ground of decision. 

# See Corwin, supra note 39. 





680 THE UNIVERSITY OF CHICAGO LAW REVIEW 


law, elaborated, and whole-heartedly approved by Judge Cooley in his 
Constitutional Limitations. This work, published in 1868, the year of the 
adoption of the Fourteenth Amendment, was for forty years at least the 
standard lawyer’s and law student’s text on constitutional law and was 
constantly cited and relied upon by the courts. 

The due process clause of the Fifth Amendment, applicable to the 
federal government, had received no such construction when it was copied 
by the Joint Committee on Reconstruction and inserted in what became, 
in 1868, the Fourteenth Amendment. It was thought by Mr. Justice 
Story in 1833 to relate to modes of procedure only.** It had been invoked 
in but two cases, one in 1855 and another in 1857, and these cases had 
done nothing to clarify its meaning.‘4 What, if any, limitation on the 
power of state legislatures, its framers, the Congress which proposed it, 
and the state legislatures which ratified it, intended the due process 
clause of the Fourteenth Amendment to have has never been and prob- 
ably never can be ascertained.‘ 


It was twenty years after the adoption of the Fourteenth Amendment 
before the view that its due process clause authorized the judges to in- 
validate all statutes they thought to be arbitrary and unreasonable 
finally prevailed. In the end that view was asserted not only with respect 
to the due process clause in the Fourteenth Amendment but also with 


43 Story on the Constitution (1847 ed.), 233. His language is: “. . . . this clause, in effect, 
affirms the right of trial, according to the process and proceedings of the common law.” In all, 
he devotes ten lines of a 350 page volume to the due process clause. 


44 The two cases are Den dem. Murray v. The Hoboken Land, etc., Co., 18 How. (U.S.) 
272, 15 L.Ed. 372 (1855) and Dred Scott v. Sandford, 19 How. (U.S.) 393, 15 L.Ed. 
691 (1857). The former held that the Fifth Amendment due process clause did not prevent 
seizure of property of a federal tax collector and sale thereof to pay a sum found by the 
United States auditor to be due thé United States, without a judicial proceeding or hearing of 
any kind, on the ground that there was historical warrant for such a summary procedure in 
such a case. In the Dred Scott Case, Taney, C. J., voting to hold void the Missouri Compro- 
mise, briefly referred to the due process clause as a ground of decision in addition to those he 
developed at length (19 How. 450). Only two justices concurred in the opinion of Taney, C. J. 
Curtis, J., dissenting, insisted that such a construction of the due process clause would not 
‘bear examination” (19 How. 626). The other justices did not mention the due process clause. 
No federal statute was invalided by the Court on the basis of the Fifth Amendment due 
process clause until, in 1908, Adair v. United States, 208 U.S. 161, 52 L.Ed. 436, 28 Sup. Ct. 
277, was decided. Cf., however, Dred Scott v. Sanford, supra, and the first Legal Tender 
Case, infra, text and note 48, in both of which the clause was cited as a makeweight. 

48 See Flack, The Adoption of the Fourteenth Amendment (1908) ; Kendrick, The Journal of 
the Joint Committee of Fifteen on Reconstruction (1914). Kendrick relies upon assertions 
made by a member of the committee (Conklin) in 1882 as counsel in the argument of San Mateo 
County v. Southern Pacific Co., 116 U.S. 138, 29 L.Ed. 589, 6 Sup. Ct. 317 (1885), that the due 


process clause was intended to protect individuals and corporations against oppressive state 
legislation. 
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respect to that in the Fifth Amendment. Widespread acceptance of the 
views of state court judges in the forties and fifties given currency by 
Judge Cooley’s universally read treatise, the rapid industrialization of the 
country and the never-ending advocacy of able counsel employed by 
corporations and individuals of great wealth and economic power to com- 
bat statutes regulating industry,** the convictions and dominating per- 
sonality of Mr. Justice Field,*’ the judges’ fright at the Granger and 
Populist movements and other rumblings of discontent—these are some 
of the influences which contributed to the result. 

The development was marked by aberrations. It began with the first 
Legal Tender Case,* decided in 1870, which held invalid, by a vote of four 
to three, the federal Legal Tender Act. Among other grounds of in- 
validity, the majority cited, as a makeweight, the due process clause of 
the Fifth Amendment. The invocation of this clause because of the al- 
leged injustice of the law was denounced by Mr. Justice Miller as sub- 
stituting “our ideas of policy for judicial construction, an undefined code 
of ethics for the Constitution, and a court of justice for the national legis- 
lature.’’4? Two years later, the decision was overruled; Mr. Justice Field, 
now in dissent, not only disagreed with Miller’s interpretation of the due 
process clause but went further and, quoting the language of Mr. Justice 
Chase in Calder v. Bull in 1798, reiterated the latter’s claim for the judges 
of power to invalidate unjust laws even though they violated no provision 
of the written Constitution.’ In 1874, in Loan Association v. Topeka,™* 
with only one justice protesting, the Supreme Court did invalidate, on 
natural law grounds, without reference to the Fourteenth Amendment or 
any other provision of the written Constitution, a Kansas statute author- 
izing a city to donate money to a manufacturing concern to encourage it 

4 See Lerner, The Supreme Court and American Capitalism, 42 Yale L. Jour. 668 (1933). 

47 See Nelles, Review of Swisher: Stephen J. Field—Craftsman of the Law (1930), 40 Yale 
L. Jour. 998 (1931). In general, see Corwin, The Supreme Court and the Fourteenth Amend- 
ment, 7 Mich. L. Rev. 643 (1909); Corwin, Social Planning under the Constitution—A Study 
in Perspectives, 26 American Political Science Review 1 (1932). 

48 Hepburn v. Griswold, 8 Wall. (U.S.) 603, 19 L.Ed. 513 (1870). 

49 8 Wall (U.S.) 637-8 (1870). 

s° Legal Tender Cases, 12 Wall. (U.S.) 457, 20 L.Ed. 287 (1870). Mr. Justice Field’s claim of 
power in the judges to invalidate laws upon extra-constitutional bases occurs at p. 670. 

Allegations that the overruling of the first Legal Tender Case was the result of a “packing” 


of the Court are discussed and doubted in Hughes, The Supreme Court of the United States 
(1928), 51 ff. 


St 20 Wall. (U.S.) 655, 22 L.Ed. 455 (1874). Clifford, J., dissenting, protested that “Errors of 
indiscretion which the legislature may commit in the exercise of the power it possesses cannot 
be corrected by the courts, for the reason that the courts cannot adjudge an act of the legisla- 
ture void unless it is in violation of the Federal or State constitution.” 20 Wall. 668. 
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to establish its works in the city. The opinion (written not by Field but 
by Miller!) invokes limitations upon the powers of legislatures “which 
grow out of the essential nature of all free governments,” ‘“‘implied reser- 
vations of individual rights, without which the social compact could not 
exist’’; from them it deduces a rule that taxation must be for purposes 
deemed by the judges to be “‘public.’’* But in most of the cases before 
1885, Field’s views were expressed in dissenting opinions. The Fourteenth 
Amendment was first invoked in 1873 in the Slaughter House Cases.® 
The majority, over the dissent of Field and three other justices, who relied 
more upon the privileges and immunities clause of the Fourteenth Amend- 
ment* than upon its due process clause, held that the grant of a monopoly 
to certain butchers in New Orleans did not infringe the constitutional 
rights of other butchers; they insisted that the Fourteenth Amendment 
was not intended to make the United States Supreme Court “‘a perpetual 
censor upon all legislation of the States, on the civil rights of their own 
citizens, with authority to nullify such as it did not approve as consistent 
with those rights, as they existed at the time of the adoption of this 
amendment.’’s Again, in Munn v. Illinois® and several companion cases,*? 
decided in 1877, it was held, over Field’s vehement dissents, that the 
Fourteenth Amendment did not prevent a state from fixing the rates to 

5S? 20 Wall. (U.S.) 662-3. In Davidson v. New Orleans, 96 U.S. 97, 24 L.Ed. 616 (1877), Mr. 
Justice Miller perhaps accounts for the seeming inconsistency of his Hepburn v. Griswold 
opinion (supra text and note 49) and his Loan Association v. Topeka opinion. In refusing, on 
writ of error to the Supreme Court of Louisiana, to invalidate a drainage assessment which he 
finds not prohibited by the federal Constitution, he says: “It may possibly violate some of 
those principles of general constitutional law, of which we could take jurisdiction were we sit- 
ting in review of a Circuit Court of the United States, as we were in Loan Association v. Tope- 
ka.” 96 U.S. 105. 

The doctrine of Loan Association v. Topeka has long been subsumed under the due process 
clause of the Fourteenth Amendment. See McAllister, Public Purpose in Taxation, 18 Cal. L. 
Rev. 137, 241 (1930). 

33 16 Wall. (U.S.) 36, 21 L.Ed. 394 (1873). 


54 “No State shall make or enforce any law which shall abridge the privileges or immunities 
of citizens of the United States.” The majority, in rendering this clause nugatory by holding 
it to guarantee only rights already guaranteed by other clauses of the Constitution, probably 
indulged in judicial nullification. The clause, it is fairly certain, was intended (in connection 
with the enforcement power granted to Congress by the Fourteenth Amendment) to increase 
federal legislative power. See Kendrick, note 45 supra, passim, and McGovney, Privileges or 
Immunities Clause—Fourteenth Amendment, 4 Iowa L. Bull. 219 (1918). 

$816 Wall. (U.S.) 78. Again it is Miller, J., who speaks thus. 

% 94 U.S. 113, 24 L.Ed. 77 (1877). 


5? Chicago, etc., R. R. Co. v. Iowa, 94 U.S. 155, 24 L.Ed. 94 (1877); Peik v. Chicago, etc., 
Ry. Co., 94 U.S. 164, 24 L.Ed. 97 (1877); Chicago, etc., R. R. Co. v. Ackley, 94 U.S. 179, 
24 L.Ed. 99 (1877); Winona, etc., R. R. Co. v. Blake, 94 U.S. 180, 24 L.Ed. 99 (1877); Stone v. 
Wisconsin, 94 U.S. 181, 24 L.Ed. 102 (1877). 
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be charged not only by railroads but also by grain elevator operators and 
that when the state had fixed such rates, the Court had no power to re- 
view their reasonableness and to invalidate them if the judges thought 
them too low to yield a fair return on the property of the owner. But 
Field’s dissents persisted. Majority opinions, although upholding ques- 
tioned statutes, began to meet him on his own ground, began to attempt 
to demonstrate the reasonableness of the statutes. In 1898, in Smyth v. 
Ames, the railroad attorneys finally persuaded the Court to overrule 
the decision in Munn v. Illinois that the reasonableness of legislatively 
fixed rates was not subject to judicial review. Field’s view of the power 
of the Supreme Court under the due process clauses had finally become 
unquestioned law.‘? 


III 


In the past decade, constitutional theory as to the power claimed by 
the judges under the due process clause has been simplified. Until then, 
there was much talk of the “police power.’’ State statutes interfering with 
life, liberty, or property were said to be valid under the due process clause 
of the Fourteenth Amendment only if they were exercises of the power to 
tax, the power of eminent domain, or the “police power.’®’ Countless 
attempts were made to define, or rather describe, the “police power.” 


For a time there was controversy as to whether it extended only to the 
protection of the peace, good order, morals, and health of the community, 
or also to the promotion of the general welfare. There were disputes as to 
whether or not the federal government possessed “‘police power.’”’ By a 


88 169 U.S. 466, 42 L.Ed. 819, 18 Sup. Ct. 418 (1898). 


89 Occasional questionings do occur in the opinions of Mr. Justice Holmes and Mr. Justice 
Brandeis. In Whitney v. California, 274 U.S. 357, 71 L.Ed. 1095, 47 Sup. Ct. 641, 373 (1927) the 
latter said: ‘Despite arguments to the contrary which had seemed to me persuasive, it is settled 
that the due process clause of the Fourteenth Amendment applies to matters of substantive law 
as well as to matters of procedure.” Cf. the view of Mr. Justice Story, note 43, supra. In Bald- 
win v. Missouri, 281 U.S. 586, 595, 74 L.Ed. 1056, 50 Sup. Ct. 436 (1930). Mr. Justice Holmes, 
dissenting, said: ‘As the decisions now stand I can see hardly any limit but the sky to the in- 
validation of [the constitutional rights of the States] if they happen to strike a majority of this 
Court as for any reason undesirable. I cannot believe that the [Fourteenth] Amendment was 
intended to give us carte blanche to embody our economic or moral beliefs in its prohibitions. 
Yet I can think of no narrower reason that seems to me to justify the present and the earlier 
decisions to which I have referred. Of course the words ‘due process of law,’ if taken in their 
literal meaning, have no application to this case; and while it is too late to deny that they have 
been given a more extended and artificial signification, still we ought to remember the great 
caution shown by the Constitution in limiting the power of the States, and should be slow to 
construe the clause in the Fourteenth Amendment as committing to the Court, with no guide 
the Court’s own discretion, the validity of whatever laws the States may pass.” 


% See Field, J., dissenting, in Munn v. Illinois, 94 U.S. 113, 145, 24 L.Ed. 77 (1877). 
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curious confusion of ideas, it was suggested that Congress’s power to tax 
was not subject to the limitation of reasonableness held to be created by 
the Fifth Amendment due process clause. Now the term “police power” 
is obsolescent. The considerations formerly held to determine whether or 
not a statute was “‘within the police power” are now held to go to “‘rea- 
sonableness” and the due process clauses are held to require that every 
exercise of any governmental power, whether the general governmental 
powers retained by the states or the special powers delegated to the 
federal government, be reasonable. The extra term is being dropped.” 
Distinct bodies of doctrine have been developed concerned with what 
statutes dealing with particular subjects—e.g., procedure, taxation, regu- 
lation of business—are reasonable and therefore “law’’ within the due 
process clauses. 

To say, as I have said, that in creating these doctrines, in determining 
their content, the judges have been wholly free to act as statesmen does 
not disclose the influences which have induced the judges to pronounce 
the particular doctrines which they have pronounced. Negatively, it does 
assert that those doctrines have not been derived from the words of the 
document. It implies the part played by the accidental presence upon 
the Court of men with definite views as to what institutions the country 
should have, as to what existing institutions must be left unaltered if the 
country is to persist. On the other hand, the prevailing American emo- 
tional attachments to the “historical rights of Englishmen,” to ‘‘Anglo- 
Saxon” traditions of individual liberty and individual rights, to American 
customs and institutions, would have been reflected in doctrine and 
decision whatever men had been upon the Court. 

Here, as elsewhere in constitutional law today, it is of the utmost sig- 
nificance that some of the judges, at least, are becoming increasingly un- 
willing to veto Congressional legislation upon the basis of their own or 
their predecessors’ wisdom. This fact is peculiarly important here be- 
cause so much of existing due process doctrine embodies tests which do 


little more than direct the judge to decide cases as he thinks they ought 
to be decided. 


* White, C. J., in Brushaber v. Union Pacific Railroad Co., 240 U.S. 1, 24, 60 L.Ed. 493, 
36 Sup. Ct. 236 (1916). Federal tax statutes have since been held invalid because in violation 
of the due process clause of the Fifth Amendment in Heiner v. Donnan, 285 U.S. 312, 76 L.Ed. 
772, 52 Sup. Ct. 358 (1932), and other cases. Cf. however, the language of Sutherland, J., in 
Magnano Co. v. Hamilton, 54 Sup. Ct. 599 (1934). 


® Tt is used but once by Roberts, J., in Nebbia v. New York, 54 Sup. Ct. 505 (1934). 


® See supra note 15. This, of course, is also true as to doctrine pronounced by the judges in 
interpreting the words of the written Constitution. 
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THE RECOVERY LEGISLATION AND DUE PROCESS oF LAW 


Unprecedentedly drastic limitations upon the liberty of business enter- 
prisers to operate their businesses as they want to operate them are im- 
posed by the National Industrial Recovery Act and the Agricultural 
Adjustment Act and the subordinate legislation (the codes, etc.) author- 
ized by them. The Securities Act and the banking and railroad legisla- 
tion also constitute far-reaching extensions of governmental control over 
business. The calling in of gold coin, the reduction of the gold content of 
the dollar, and the annulment of the gold clauses in private and public 
contracts are striking interferences with the liberty and property of indi- 
viduals. The expenditure of public funds for relief of banks, of industry, 
of farmers, of homeowners, of the unemployed entails the exaction of 
money from taxpayers for unwonted uses. 

One thing is certain. No clause of the written Constitution and no doc- 
trine deducible by construction or interpretation therefrom prevents gov- 
ernment from thus regulating business, from thus interfering with the 
liberty or property of individuals or corporations. The document and doc- 
trines thus deducible therefrom furnish no basis for claims that the man- 
date of the Constitution with respect to governmental control of business 
is laissez-faire. So far as they are concerned, the Constitution permits the 
adoption of any form of relationship between government and business. 
The document does guarantee certain fairly clearly defined individual 
rights, but it is clear that the recovery legislation does not infringe the 
rights thus guaranteed. Its constitutionality (apart from questions of 
the delegation of legislative power and of federal government interference 
in fields reserved to the states, which are considered later) depends wholly 
upon the “third part’ of the Constitution—the due process doctrines 
which derive not at all from the document. I shall attempt to state the 
principal questions which are likely to be raised and to indicate the ex- 
tent to which their decision will depend upon the statesmanship of the 
Supreme Court justices. 


I 


That a statute expending funds derived from taxation is invalid unless 
the purpose of the expenditure is deemed by the judges to be a “‘public 
purpose”’ was first announced as a limitation upon government growing 

+ E.g., the right to jury trial in the federal courts and the other rights guaranteed by the 
first eight amendments. See also Article I, Section 9. 


*s A possible contention that the calling in of gold violates the provision of Amendment V 
that “private property [shall not] be taken for public use, without just compensation”’ is con- 
sidered infra note 71. 
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out of “the essential nature of all free governments” ;* later the doctrine 
was subsumed under the due process clause. Phrased as it is, this is one 
of the doctrines which involve a test that does little more than direct 
the judges to decide as statesmen would. Past decisions have upheld most 
questioned expenditures.” 

So far as most of the statutes comprising the recovery legislation which 
authorize the expenditure of public funds are concerned, there is no way 
in which the constitutional question whether the expenditure is for a pub- 
lic purpose can be brought before the Court. The statutes under which the 
federal government has lent or given money to banks, industry, farmers, 
homeowners, the unemployed do not compel action or penalize non-action 
by anyone other than the taxpayers from whom the money distributed is 
exacted. Except for the proceeds of the processing taxes, the funds ex- 
pended are funds raised by general taxes. And the Supreme Court has 
held that a taxpayer has too remote and slight an interest in funds raised 
by general taxation to be entitled to question the validity of statutes 
authorizing their expenditure.“ Nor can a state, as parens patriae of its 
citizen taxpayers, question such statutes.® 

The money turned over to farmers under the Agricultural Adjustment 
Act is raised by a special tax—the processing tax. Persons from whom it 
is exacted, therefore, do have a sufficient interest to question whether it 


is being expended for what the judges deem to be a “public purpose.” 
The answer to that question, it is obvious, will depend wholly upon the 
statesmanship of the judges.’”° 


Il 


The calling in of gold coin and payment therefor of a smaller number of 
paper dollars than could be procured for the gold were there a free market, 
the reduction in the gold content of the dollar, the annulment of the gold 
clause in private and public contracts raise questions so unlike any ques- 
tion upon which the Supreme Court has ruled in the past, that no relevant 
due process doctrines or decisions exist. Consequently, the test of valid- 
ity is the fundamental due process test—are the statutes, in view of needs 
to meet which they were enacted, arbitrary, capricious, and unreasonable 


® Loan Association v. Topeka, 20 Wall. (U.S.) 655, 22 L.Ed. 455 (1874). 

67 They are collected in McAllister, Public Purpose in Taxation, 18 Cal. L. Rev. 137, 241 
(1930). 

6 Frothingham v. Mellon, 262 U.S. 447, 486, 67 L.Ed. 1078, 43 Sup. Ct. 597 (1923). 

69 Massachusetts v. Mellon, 262 U.S. 447, 67 L.Ed. 1078, 43 Sup. Ct. 597 (1923). 


7° For analysis of the question and discussion of the cases, see Brewster, Is the Processing 
Tax Unconstitutional, 19 American Bar Association Journal, 419 (1933). 
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or does their tendency to advance the public welfare outweigh the burdens 
they impose upon individuals. In the invalidation of statutes by reason 
of this test the judges must determine how far it is wise for them to go in 
preferring their own views of policy if they differ from those of Congress; 
in the application of such a test, statesmanship alone is called for.” 


Iil 


Some of the extensions of government control over industry are, it is 
clear in view of existing doctrine and past decisions, unlikely to be held 
invalid under the due process clause of the Fifth Amendment. The Securi- 
ties Act, the Act providing for the insurance of bank deposits, and the 
Emergency Banking Act (which provides for limitations on banking and 
foreign exchange transactions) are similar to and are little if any more 
drastic interferences in the field of private enterprise than statutes which 
the Court has upheld in the past.” 

There remain for consideration the attacks which will be made upon 
the National Industrial Recovery Act and the Agricultural Adjustment 
Act and the subordinate legislation thereunder. These Acts and the codes 
and licenses which to date have been promulgated under them contain 
provisions, binding upon some or all industries, which can be grouped 
under four heads: labor provisions, price-fixing provisions, production- 
limitation provisions, miscellaneous trade practice provisions. 

Hours of work are limited, minimum wages are fixed, child labor is 
forbidden, employers are prohibited from interfering with their workmen’s 
freedom of organization, a variety of regulations of working conditions 
are imposed. Past decisions, based upon the fundamental due process 
tests of reasonableness, of balancing the social gain against the restrictions 

* The impairment clause (Article 1, Section 10, Clause 1), of course, has no application to 
federal governmental action. If it did apply, existing doctrine would make validity depend 
upon the statesmanship of the judges. Hughes, C. J., said in Home Building and Loan Associa- 
tion v. Blaisdell, 290 U.S. 398, 437, 54 Sup. Ct. 231 (1934) that “The economic interests of the 
State may justify the exercise of its continuing and dominant protective power notwithstand- 
ing interference with contracts.” 

It will perhaps be contended that the gold coin called in is being “taken for public use” 
within the Fifth Amendment and that “just compensation” is not being made. There is no 
relevant past decision or doctrine. Decision either way is within the limits upon judicial states- 
manship fixed by the words of the clause in the document. See, in general, note, 47 Harv. L. 
Rev. 479 (1934); United States v. Campbell, 5 F. Supp. 156 (1933) and note thereon, 34 
Col. L. Rev. 166 (1934); Nebolsine, The Gold Clause in Private Contracts, 42 Yale L. Jour. 
1051 (1933); Post and Willard, The Power of Congress to Nullify Gold Clauses, 46 Harv. L. 


Rev. 1225 (1933); Eder, A Forgotten Section of the Fourteenth Amendment, 19 Corn. L. Quar. 
t (1933). 


” See the collection of cases upholding regulatory statutes in Nebbia v. New York, 54 
Sup. Ct. 505, 511 ff. (1934). 
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upon liberty and property rights, make it practically certain that -all of 
the regulations of working conditions, the prohibition of child labor, and 
the limitation of hours of work will be upheld.” Past decisions invalidat- 
ing the outlawry of yellow dog contracts’ have recently been overruled 
in effect by a decision’s which renders practically certain the upholding of 
the prohibition against interference by employers with the freedom of 
organization of employees. The fixing of minimum wages is the only labor 
regulation the upholding of which is at all doubtful. A 1923 decision by 
a narrowly divided Court held invalid the fixing of minimum wages for 
women.” Criticism of the holding has been almost entirely adverse.” 
The N.I.R.A. codes will not raise the question whether the 1923 decision 
should be overruled. Not only have conditions changed, but the social 
gains sought to be achieved are very different from those sought by the 
statute invalidated in 1923. Then the tendency, if any, of a local mini- 
mum wage to protect and promote the health and morals of women was 
held by five of the justices not to outweigh the interference with freedom 
involved. Whether a nation-wide minimum wage for men as well as 
women, intended not only to benefit the workers but also to benefit indus- 
try as a whole by creating, through increased purchasing power of the 
workers, a better market for the products of industry, is reasonable is a 
very different question—a question the answering of which involves 
statesmanship alone. 

Prices for petroleum and for milk are now fixed directly; indirectly, the 
prices for certain agricultural products are sought to be raised by the 
processing tax; sales below cost or below a fair market value or below pub- 
lished price lists are forbidden in certain industries.”* When this regula- 

73 As to working conditions, citation of authority seems unnecessary in view of the multi- 
tude of statutes of unquestioned validity relating to the safety, health, and comfort of workers. 
Cf. Knoxville Iron Co. v. Harbison, 183 U.S. 13, 46 L.Ed. 55, 22 Sup. Ct. 1 (1901), upholding 
statute regulating the issuance of store orders for wages. 

As to child labor, see Sturges & Burn v. Beauchamp, 231 U.S. 320, 58 L.Ed. 245, 34 Sup. Ct. 
60 (1913). 

As to hours of work, see Bunting v. Oregon, 243 U.S. 426, 61 L.Ed. 830, 37 Sup. Ct. 435 


(1917). Radice v. New York, 264 U.S. 292, 68 L.Ed. 690, 44 Sup. Ct. 325 (1924), upheld the 
prohibition of night work by women. 


74 Adair v. United States, 208 U.S. 161, 52 L.Ed. 436, 28 Sup. Ct. 277 (1908); Coppage v. 
Kansas, 236 U.S. 1, 59 L.Ed. 441, 35 Sup. Ct. 240 (1915). 

75 Texas & New Orleans R. Co. v. Brotherhood, 281 U.S. 548, 74 L.Ed. 1034, 50 Sup. Ct. 427 
(1930). 

% Adkins v. Children’s Hospital, 261 U.S. 525, 67 L.Ed. 785, 43 Sup. Ct. 394 (1923). 

77 See, The Supreme Court and Minimum Wage Legislation: Comment by the Legal Pro- 
fession on the District of Columbia Case (1925). 


78 On the last mentioned prohibition, see Terborgh, Price Control Devices in N.R.A. Codes 
(1934). 
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tion was undertaken, doctrine invalidated governmental price fixing 
except in businesses ‘affected with a public interest” or “clothed with a 
public use.” No satisfactory definition of these phrases had been formu- 
lated; in reality they were labels used after the judges, as statesmen, had 
decided to permit price fixing in a particular business.7? Now this doc- 
trine has been repudiated. Over the dissent of Justices McReynolds, Van 
Devanter, Sutherland, and Butler, the fixing of prices for milk by the 
State of New York was upheld on March 5, 1934, by Chief Justice 
Hughes and Justices Brandeis, Stone, Roberts, and Cardozo.*® Writing 
the majority opinion, Mr. Justice Roberts said: ‘The phrase ‘affected 
with a public interest’ can, in the nature of things, mean no more than 
that an industry, for adequate reason, is subject to control for the public 
good.’’** The sub-doctrine repudiated, the fundamental due process test 
of reasonableness is all that is left. Constitutionality depends upon the 
judges. 

In the petroleum and lumber industries maximum production figures 
are set for each industry as a whole and quotas are allocated to individual 
producers; in the cotton and wool textile industries the number of hours 
of plant activity is limited; before the capacity of existing plants in the 
cotton textile, lace, ice, and some other industries may be increased, the 
equivalent of a certificate of public convenience and advantage must be 
procured. The only past decision relevant to the validity of these regula- 
tions is New State Ice Co. v. Liebmann.” There it was held by six of the 
justices (the Chief Justice and Mr. Justice Roberts voting with the four 
who constituted the minority in the New York milk case) that the require- 
ment of a certificate of public convenience and advantage as a prerequisite 
to entrance into a business was permissible only in the case of businesses 
“affected with a public interest” and that the ice business in Oklahoma 
was not so affected. The Milk Case undermines this decision. Much of 
Mr. Justice Roberts’s language in the latter case is reminiscent of Mr. 
Justice Brandeis’s already classic dissent in the Ice Case.** It seems cer- 


79 In dissenting opinions, Mr. Justice Stone had pointed this out and had suggested a mean- 
ingful test. Tyson v. Banton, 273 U.S. 418, 447, 71 L.Ed. 718, 47 Sup. Ct. 426 (1927); Ribnik 
v. McBride, 277 U.S. 350, 359, 72 L.Ed. 913, 48 Sup. Ct. 545 (1928). See McAllister, Lord 
Hale and Business Affected with a Public Interest, 43 Harv. L. Rev. 759 (1930); Hamilton, 
Affectation with Public Interest, 39 Yale L. Jour. 1089 (1930). 

*° Nebbia v. New York, 54 Sup. Ct. 505 (1934). 


&t ¢ 


54 Sup. Ct. 515-516. Such a holding was called for in Carpenter, The Constitutionality 
of the National Industrial Recovery Act, 7 So. Cal. L. Rev. 125, 141 (1934). 


* 285 U.S. 262, 76 L.Ed. 747, 52 Sup. Ct. 371 (1932). 


*} Because its bearing is so wide, a long quotation from Mr. Justice Roberts’s opinion seems 
justified. I omit his citation of cases. 


‘“., .. there can be no doubt that upon proper occasion and by appropriate measures the 
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tain that the Court as at present constituted will regard all regulations as 
to limitation of production and entry into business as subject only to the 
fundamental due process test of reasonableness. Again constitutionality 
depends upon the statesmanship of the judges, upon the extent to which 
they will prefer their own views of policy if they differ from those of 
Congress and the agencies to which Congress has delegated power to 
make these regulations. 

The trade practices outlawed by the codes are practices some of which 
are regarded as injurious to consumers, some as injurious to competitors. 


No past decisions lay down doctrines particularizing the general due 
process test. 


Due process decisions in the past, and the doctrines announced in them, 
gave some basis for claims that the Constitution’s mandate with respect 
to governmental control of business was laissez-faire. But so many regu- 


state may regulate a business in any of its aspects, including the prices to be charged for the 
products or commodities it sells. 

“So far as the requirement of due process is concerned, and in the absence of other constitu- 
tional restriction, a state is free to adopt whatever economic policy may reasonably be deemed 
to promote public welfare, and to enforce that policy by legislation adapted to its purpose. 
The courts are without authority either to declare such policy, or, when it is declared by the 
legislative arm, to override it. If the laws passed are seen to have a reasonable relation to a 
proper legislative purpose, and are neither arbitrary nor discriminatory, the requirements of 
due process are satisfied, and judicial determination to that effect renders a court functus 
officio. ‘Whether the free operation of the normal laws of competition is a wise and wholesome 
rule for trade and commerce is an economic question which this court need not consider or de- 
termine.’ Northern Securities Co. v. United States, 193 U.S. 197, 337-8. And it is equally clear 
that if the legislative policy be to curb unrestrained and harmful competition by measures 
which are not arbitrary or discriminatory it does not lie with the courts to determine that the 
rule is unwise. With the wisdom of the policy adopted, with the adequacy or practicability of 
the law enacted to forward it, the courts are both incompetent and unauthorized to deal 

“The law-making bodies have in the past endeavored to promote free competition by laws 
aimed at trusts and monopolies. The consequent interference with private property and free- 
dom of contract has not availed with the courts to set these enactments aside as denying due 
process. Where the public interest was deemed to require the fixing of minimum prices, that 
expedient has been sustained. If the law-making body within its sphere of government con- 
cludes that the conditions or practices in an industry make unrestricted competition an inade- 
quate safeguard of the consumer’s interests, produce waste harmful to the public, threaten 
ultimately to cut off the supply of a commodity needed by the public, or portend the destruc- 
tion of the industry itself, appropriate statutes passed in an honest efiort to correct the 
threatened consequences may not be set aside because the regulation adopted fixes prices rea- 
sonably deemed by the legislature to be fair to those engaged in the industry and to the con- 
suming public. And this is especially so where, as here, the economic maladjustment is one of 
price, which threatens harm to the producer at one end of the series and the consumer at the 
other. The Constitution does not secure to anyone liberty to conduct his business in such 
fashion as to inflict injury upon the public at large, or upon any substantial group of the people. 
Price control, like any other form of regulation, is unconstitutional only if arbitrary, discrim- 
inatory, or demonstrably irrelevant to the policy the legislature is free to adopt, and hence an 
unnecessary and unwarranted interference with individual liberty. . .. .” 54 Sup. Ct. 516-517. 
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latory statutes have been upheld, so many invalidating decisions over- 
ruled and doctrines repudiated, that there is today no basis for such 
claims. Moreover, doctrine at all times has been so phrased that any 
regulatory statute would be upheld if the judges thought the public inter- 
est involved was great enough to outweigh the interference with liberty 
and property involved. The rdéle of the judges far overshadows the réle of 
doctrine; the words of the document have never, in this field, played any 
part.*4 
THE RECOVERY LEGISLATION AND THE DELEGATION 
OF LEGISLATIVE POWER 


Many of the statutes which comprise the recovery legislation delegate 
legislative power to the President or to others. The N.I.R.A. codes are 
the most conspicuous example of the subordinate legislation which Con- 
gress has authorized. 

The document does not expressly forbid the delegation of legislative 
power by Congress. Article I, Section 1, provides that “‘All legislative 
Powers herein granted shall be vested in a Congress of the United States.”’ 
The judges have derived from these words, by construction and interpre- 
tation, a doctrine that legislative power is non-delegable. But, Congress 
has delegated important legislative powers to the President and to others 


many times. A number of these delegations have been questioned; none 
has ever been invalidated.*’ The delegations upheld have been labeled 
delegations of “quasi-legislative power” only. 

The truth is that the complexity of the problems with which legisla- 
tures must deal today, the need for the particularization of general 
policies and for the formulation and frequent readjustment of subordinate 
policies and specific rules by informed experts, has made subordinate 


4 Questions as to sufficiency of notice and hearing before administrative action is taken and 
as to the extent of judicial review of administrative determinations involve doctrines referable 
to Article III as well as to the due process clause. Here, as elsewhere, neither document nor 
existing doctrines or past decisions limit greatly the statesmanship of the judges. See Fuchs, 
The Constitutionality of the Recovery Program, 19 St. Louis L. Rev. 1, 18 ff. (1933); note, 43 
Yale L. Jour. 599 (1934). 

8s The President empowered to lower tariff rates, Field v. Clark, 143 U.S. 649, 36 L.Ed. 294, 
12 Sup. Ct. 495 (1892). Secretary of Treasury, to define and exclude impure tea, Buttfield v. 
Stranahan, 192 U.S. 470, 48 L.Ed. 525, 24 Sup. Ct. 349 (1904). Secretary of War, to order re- 
moval of obstructing bridges, Union Bridge Co. v. United States, 204 U.S. 364, 51 L.Ed. 523, 
27 Sup. Ct. 367 (1907). Secretary of Agriculture, to prescribe regulations (violations of which 
to be criminal offenses) for use of national forests, United States v. Grimaund, 220 U.S. 506, 
55 L.Ed. 563, 31 Sup. Ct. 480 (1911). Interstate Commerce Commission, to specify accounting 
methods required to be followed by carriers, I.C.C. v. Goodrich Transit Co., 224 U.S. 194, 
56 L.Ed. 729, 32 Sup. Ct. 436 (1912). President, to change tariff rates, J. W. Hampton, Jr., & 
Co. v. United States, 276 U.S. 394, 72 L.Ed. 624, 48 Sup. Ct. 348 (1928). There are other cases. 
See comment, 31 Mich. L. Rev. 786 (1933). 
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legislation an essential part of the machinery of government.” As Elihu 
Root has said, ‘“‘the old doctrine prohibiting the delegation of legislative 
power has virtually retired from the field and given up the fight.’’*? 

Doubtless a Congressional enactment empowering the President to pro- 
mulgate what laws he pleased upon any subject would be held invalid by 
the judges. Somewhere short of such a statute the judges will draw the 
line. The recovery legislation does leave to the President and the other 
delegates wider discretion than did any of the statutes upheld in the past. 
Whether, notwithstanding the exigency which led to their passage, they 
will be held to go too far, will depend upon the judges’s statesmanship, 
not upon the document, existing doctrines, or past decisions. 


THE RECOVERY LEGISLATION AND THE INVASION BY THE FEDERAL 
GOVERNMENT OF FIELDS RESERVED TO THE STATES 


The federal government possesses only those powers delegated to it by 
the Constitution. An Act of Congress, or subordinate legislation or official 
action thereunder, will be held invalid unless it can be referred to powers 
conferred on Congress by the document. But by interpretation and con- 
struction of the document, the Supreme Court has discovered many 
powers not evident to one reading it. As the United States has become 
economically and socially more and more a single unit, the federal govern- 
ment has gradually extended its control and the Court has felt able to 
justify practically all of these extensions. 


I 


Most of the statutes which comprise the recovery legislation are clearly 
within powers of Congress long recognized by the Court. To the currency 
and fiscal powers, held to result from the power to coin money, from the 
taxing power and from other powers, can be referred all of the legislation 
and official action relating to currency and inflation, the invalidation of 
the gold clauses, the regulation of banks and of dealings in foreign ex- 
change, the calling in of gold. For most of this regulation, the commerce 
clause is also a possible peg. To a spending power expressly or impliedly 
conferred by the clause granting Congress the power to tax, can be referred 
the Farm Credit Act, the Home Owners’ Loan Act, the Public Works Act, 
the Tennessee Valley Authority Act, the Civilian Conservation Corps Act, 
the Emergency Relief Act, the National Employment Service Act. The 
contention once made that the federal spending power may be exerted 


% See, reviewing several recent studies, Carr, Delegated Legislation in England as Seen from 
Abroad, 16 Journal Comparative Legislation and International Law 96 (1934). 


7 Addresses on Citizenship and Government (1916). Quoted by Frankfurter and Davison, 
Cases on Administrative Law (1932), 15. 
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only in fields directly related to other powers possessed by the federal gov- 
ernment has long been abandoned;** moreover, since these statutes au- 
thorize the expenditure of funds raised by general taxation only, no one 
will have sufficient interest to attack them.*® To the commerce clause can 
be referred the Emergency Railroad Transportation Act; to that clause 
and to the power over the mails can be referred the Securities Act. 


II 


The National Industrial Recovery Act and the Agricultural Adjustment 
Act (with the possible exception of the processing tax levied under the 
authority of the latter) are, I believe, referable only to the commerce 
clause.” Applications of the subordinate legislation promulgated under 
these statutes may be attacked as federal interference in fields reserved 
by the Constitution to state control, but the statutory provisions author- 
izing the codes and licenses are not themselves subject to such attack. 
The N.I.R.A. provides that violation of a code shall be a criminal offense 
only if it occurs ‘“‘in any transaction in or affecting interstate commerce.” 
The A.A.A. authorizes licenses (imposing as conditions provisions compa- 
rable to those in the N.I.R.A. codes) for the handling of agricultural prod- 
ucts “‘in the current of interstate or foreign commerce” only. Congress has 
expressed its intention that codes and licenses shall have the widest ap- 
plication it has power to give them. If a code or license cannot constitu- 
tionally be applied to a particular transaction, the statutes do not author- 
ize its application thereto. Codes and licenses have been applied and are 
now being applied to transactions formerly controlled by state law. Are 
these applications violative of the Constitution and therefore of the 
statutes? 

The document, doctrine, and past decisions leave it uncertain to what 
transactions the power of Congress extends. The document makes no 
attempt to define what activities are interstate (or foreign) commerce 
activities. Doctrine and past decisions make it clear that transportation 
of persons, things, or ideas across state lines falls within but does not 
exhaust the category. What other activities fall within it is far from clear. 
Moreover, doctrine makes it certain that Congress may regulate, under 
the commerce clause, some activities which do not themselves constitute 
interstate commerce, because of the effect those activities have upon 

88 Corwin, The Spending Power of Congress, 36 Harv. L. Rev. 548 (1923). 

89 See supra notes 68 and 69. 


9° There is, of course, no clause conferring upon Congress power to legislate to promote the 
general welfare. Congress may levy taxes and spend the funds thus raised to promote the gen- 
eral welfare. Article I, Section 8, Clause 1. See Corwin, supra note 88. The preamble, which 
states that the general welfare is one of the objects to promote which the Constitution was 
established, is not a grant of power. See infra, 696. 
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interstate commerce activities; but doctrine does not make clear what 
non-interstate commerce activities Congress may thus regulate nor what 
effect they must have upon interstate commerce activities to render Con- 
gressional regulation of them permissible. 

Decisions either upholding or invalidating state regulation of a par- 
ticular activity are sometimes thought to indicate the field of Congres- 
sional competence under the commerce clause. But since Congress may 
sometimes regulate intrastate commerce activities, it is clear that they 
do not. Moreover decisions upholding or denying state competence as 
to a particular activity do not necessarily indicate even whether that 
activity is interstate or intrastate commerce. Interstate activities are 
affected by intrastate activities and by regulations of the latter; the con- 
verse is also true. Doctrine asserts that state statutes are invalid if they 
“unduly” burden, obstruct, or interfere with interstate commerce activi- 
ties. A state statute may be held invalid either because the activity it 
directly affects is interstate commerce (and its effect thereupon constitutes 
an “undue” interference therewith) or because, although the activity is 
intrastate commerce, this particular regulation of it indirectly affects and 
unduly interferes with other, interstate commerce, activity. Similarly, a 
state statute may be held valid either because the activity it directly 
affects is intrastate commerce (and it involves no indirect “undue” inter- 
ference with other, interstate commerce, activity) or because although the 


activity is interstate commerce this particular regulation of it does not 
constitute an “undue” interference therewith. Even when the Court has 
placed a decision explicitly upon one rather than the other of these alter- 
natives and definitely characterized a particular activity as interstate (or 
as intrastate) commerce, it may later treat the case as resting upon the 
other alternative.” 


Decisions that state statutes regulating particular activities do or do 
not constitute “‘undue”’ interferences with interstate commerce are not, 
therefore, relevant authority upon the question whether Congressional 
power under the commerce clause extends to those activities. The valid- 
ity of a Congressional statute founded on the commerce clause depends 
upon whether the activities it regulates either constitute interstate com- 
merce or so affect interstate commerce that the particular Congressional 
regulations imposed are valid.” The document does not furnish a test. 

% See, e.g., East Ohio Gas Co. v. Tax Commission of Ohio, 283 U.S. 465, 471 ff., 75 L.Ed. 
1171, 51 Sup. Ct. 499 (1931), where Pennsylvania Gas Co. v. Public Service Commission, 252 
U.S. 23, 64 L.Ed. 434, 40 Sup. Ct. 279 (1920) is thus treated. 


* The Court frequently upholds an application of a federal statute without deciding which 
alternative basis of Congressional power is present. See, e.g., Local 167, International Brother- 
hood of Teamsters v. United States, 54 Sup. Ct. 396 (1934). 
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The only relevant doctrines and decisions are those which relate specifi- 
cally to the validity of Congressional statutes. 

Doctrine permits Congress to regulate intrastate commerce activities 
to the extent necessary to preserve, protect, and foster interstate com- 
merce. Upon the basis of this doctrine, past decisions have permitted 
further and further extensions of Congressional power.®? The concept of 
a “stream of interstate commerce,” including many intrastate commerce 
activities, has been employed. It has been asserted that where intra- 
state activities are so intermingled with interstate commerce activities 
that the latter can be regulated effectively only if the former are subjected 
to the same regulation, Congress may regulate both. It is probably true 
that all intrastate activities have some remote effect upon interstate com- 
merce and that conceivable Congressional legislation could so regulate 
them as to foster interstate commerce. Somewhere short of that, the 
Supreme Court will probably draw a line limiting Congressional power 
under the commerce clause. Neither the document, existing doctrines, 
or past decisions furnish any basis for prediction where that line will be 
drawn. They do indicate that codes and licenses can be validly applied 
far outside the field of interstate commerce itself. But whether, for ex- 
ample, a minimum wage provision in an N.I.R.A. code can be validly ap- 
plied to a Chicago barber shop depends wholly upon the judges’ states- 
manship. 

Ill 

The N.I.R.A., the A.A.A., and perhaps the Securities Act raise ques- 
tions of another type. It is sometimes contended that these statutes, or 
parts of them, though they constitute an exertion by Congress of powers 
granted to it by the Constitution, were enacted for the purpose of achiev- 
ing results in fields control over which is reserved by the Constitution to 
the states and that they are therefore invalid. The Child Labor Cases” 


93 The Safety Appliance Act validly applies to intrastate trains on tracks over which inter- 
state trains run. Southern Railway v. United States, 222 U.S. 20, 56 L.Ed. 72, 32 Sup. Ct. 2 
(191r). Intrastate rates may be ordered raised if so low that interstate commerce is burdened 
or discriminated against. Railroad Commission v. Chicago, B.& Q. Ry., 257 U.S. 563, 66 L.Ed. 
371, 42 Sup. Ct. 232 (1922). Cf. such an application of the Sherman Act (26 Stat. 209, 1890) as 
that in Swift & Co. v. United States, 196 U.S. 375, 49 L.Ed. 518, 25 Sup. Ct. 276 (1905) with 
that held invalid in The Sugar Trust Case, 156 U.S. 1, 39 L.Ed. 325, 15 Sup. Ct. 249 (1895). 


94 See, e.g., Stafford v. Wallace, 258 U.S. 495, 66 L.Ed. 735, 42 Sup. Ct. 397 (1922). See \ 


Ribble, The “Current of Commerce,” 18 Minn. L. Rev. 296, 312 ff. (1934). 

95 See, e.g., United States v. New York Central Railroad Co., 272 U.S. 457, 464, 71 L.Ed. 
350, 47 Sup. Ct. 130 (1926). 

* Hammer v. Dagenhart, 247 U.S. 251, 62 L.Ed. 1101, 38 Sup. Ct. 529 (1918); Bailey v. 
Drexel Furniture Co., 259 U.S. 20, 66 L.Ed. 817, 42 Sup. Ct. 449 (1922). 

See also, Hill v. Wallace, 259 U.S. 44, 66 L.Ed. 822, 42 Sup. Ct. 453 (1922) invalidating 
regulation under the taxing power of sales of grain for future delivery. Similar regulation, under 
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are cited in support of these contentions. The first case, decided in 1918, 
invalidated a Congressional prohibition of the shipment in interstate com- 
merce of the products of child labor. The second, in 1922, invalidated a 
Congressional tax upon mines and factories in which child labor was em- 
ployed. Both statutes were regarded by a majority of the Court as un- 
constitutional invasions by Congress of powers reserved to the states by 
the Tenth Amendment. It is now urged that the exclusion of oil produced 
in violation of the N.I.R.A. Code from interstate commerce, the exclu- 
sion of prospectuses forbidden by the Securities Act from interstate com- 
merce and from the mails, and the levying of the processing tax under the 
A.A.A. are unconstitutional for the same reason. 

There are two alternatives open to the court. The first derives from the 
fact that the written Constitution’s grant of authority to Congress is 
phrased in terms of powers, not fields of control. The preamble states that 
the promotion of the general welfare is one of the objects to secure which 
the Constitution was ordained. It is possible for the Court to take the 
position that Congress is authorized to exert any power delegated to it for 
the purpose of promoting the general welfare in any field. The second 
alternative derives from the Tenth Amendment, which provides that 
powers not delegated to the federal government are reserved to the states. 
The Court has held that certain of the powers of Congress are exclusive, 
that the states may not regulate matters falling within the scope of these 
exclusive powers. It is possible for the Court to take the position that 
similarly certain of the powers reserved to the states by the Tenth Amend- 
ment are exclusive, that Congress may not exert its powers so as to regu- 
late (or at least not for the purpose of regulating) matters falling within 
these exclusive state powers. 

Until the Child Labor Cases were decided, doctrine and decisions indi- 
cated that the Court had taken the first of these alternative positions.” 
These earlier decisions were not overruled, nor were they satisfactorily 
the commerce clause, was later upheld. Board of Trade v. Olsen, 262 U.S. 1, 67 L.Ed. 830, 
43 Sup. Ct. 470 (1923). 

97 As to the taxing power, see McCray v. United States, 195 U.S. 27, 49 L.Ed. 78, 24 Sup. 
Ct. 769 (1904), upholding prohibitory tax on yellow oleomargarine, and United States v. 
Doremus, 249 U.S. 86, 63 L.Ed. 493, 39 Sup. Ct. 214 (1919), upholding tax intended to elimi- 
nate the general sale of narcotic drugs. 

As to power under the commerce clause, see The Lottery Case, 188 U.S. 321, 47 L.Ed. 492, 
23 Sup. Ct. 321 (1903), upholding the barring of lottery tickets from interstate commerce; 
Hipolite Egg Co. v. United States, 220 U.S. 45, 55 L.Ed. 364, 31 Sup. Ct. 364 (1911) upholding 
the barring of impure foods and drugs; and other cases discussed in Corwin, Congress’s Power 
to Prohibit Commerce, 18 Corn. L. Quar. 477 (1933). 


See, in general, Powell, Child Labor, Congress, and the Constitution, 1 N. Car. L. Rev. 61 
(1922). 
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distinguished, in the Child Labor Cases. Doctrine is now confused.” It 
is probable, though not certain, that the Court will eventually draw a 
line somewhere, preserving for the states exclusive control of some mat- 
ters. But with the document silent, with doctrine confused and past 
decisions contradictory, where that line will be drawn depends wholly 
upon where the judges believe it should be drawn. 


CONCLUSION 


There is a written Constitution in France. The French judges do not 
claim power to treat as invalid statutes they think inconsistent with it. 
But it does not follow that French legislators do not feel restrained, be- 
cause of the existence of the written Constitution, from enacting laws 
forbidden by it. 

In Australia there is also a written Constitution. The judges there do 
treat as invalid statutes they think inconsistent with its provisions. Doc- 
trines construing and interpreting those provisions do derive in part from 
the statesmanship of the judges. But the Australian judges do not claim 
power to pronounce doctrines of constitutional law which derive not at 
all from their written Constitution. 

This power to invalidate statutes upon the basis of wholly extra- 
documental constitutional law was not exercised by the Supreme Court 
of the United States during the first century of its existence. During most 
of our history, the Court confined itself to functions similar to those 
exercised by the Australian courts—the American constitutional system 
then resembled closely the Australian. Between such systems and our 
present system, there is a gap as large as that which separates such sys- 
tems from the French system. 

The réle of the judges under our present system—with the due process 
clauses held to authorize them to treat as invalid all statutes they deem 
to be unwise or unjust—renders relatively insignificant the rdle of the 
written Constitution. It is possible that a majority of the nine justices of 
the Supreme Court may vote against the constitutionality of minor parts 
of the recovery program. If they do, it will not be because of the words 
of the document, or because of doctrine or past decisions. It will be be- 
cause they believe those parts of the recovery program to be so unwise 
that they think the Court should invalidate them.” 

98 See articles by Powell and Corwin supra note 97. 


#” The considerations upon which depends the wisdom of the recovery legislation’s expan- 
sion of federal authority, its delegations of legislative power, and its extensions of govern- 
mental regulation—the non-documentary, non-doctrinal, non-decisional considerations upon 
which, therefore, the judges should base their decisions as to its constitutionality—are 
admirably stated and developed by John Dickinson in his paper, Political Aspects of. the 
New Deal, 28 Am. Pol. Sci. Rev. 197 (1934). 





TAX LITIGATION IN ILLINOIS 
Artuur H. Kent* 


HE past five years in Illinois have been a period of very unusual 

interest in the field of tax litigation. It would be difficult to find 

another instance in which so many important cases, involving 
questions of such vital consequence from a legal and fiscal point of view, 
have found their way to the court of last resort of the state and to the 
federal courts within an equal period of time. Included in the series of 
cases were several involving the validity under the present state constitu- 
tion of forms of taxation which, though familiar elsewhere, were novel 
in Illinois experience. The enactment of these new tax laws was a result 
of substantially the same forces and conditions which operated to clog 
the courts with suits in which the legality of administrative acts and pro- 
cedures incident to the enforcement of the general property tax was sub- 
jected to vigorous and bitter attack by thousands of embittered property 
owners. They were in response to the need for more revenue and a wider 
distribution of the tax burden. For many years the burden of taxation on 
real property has been steadily increasing. Attempts which have been 
made on several occasions to amend the antiquated revenue article of 
the state constitution’ in such a manner as to empower the legislature to 
establish a modern revenue system based upon the principle of an equi- 
table distribution of the tax burden have foundered upon the shoals of 
jealousy and suspicion between the people of the urban and rural areas 


* Professor of Law, University of Chicago. 

* In Bachrach v. Nelson, 349 Ill. 579, 182 N.E. 909 (1932) the court held unconstitutional a 
state income tax law upon the ground that income was “property”’ within the meaning of Arti- 
cle 9, Sections 1 and 2, of the Illinois Constitution, and that the graduated feature of the tax 
violated the requirement that taxes on property be based upon value and be uniform. See 
Hughes, The Constitutionality of the Income Tax Law of 1932, 1 Univ. Chi. L. Rev. 124 (1933). 

In Winter v. Barrett, 352 Ill. 441, 186 N.E. 113 (1933), the 1933 retail sales tax was held un- 
constitutional because it was found to involve discriminatory exemptions and contained a 
clause involving double appropriation of funds. 

In Reif et al. v. Barrett, 188 N.E. 889 (Ill. 1933) The Retailers’ Occupation Tax Act of 1933, 
imposing on persons engaged in selling tangible personal property at retail a tax measured by 
gross receipts was sustained. 

2 Article 9, Section 1: “The General Assembly shall provide such revenue as may be 
needed by levying a tax by valuation, so that every person and corporation shall pay a tax in 
proportion to the value of his, her, or its property—such value to be ascertained by some person 


or persons, to be elected or appointed in such manner as the General Assembly shall direct, and 
not otherwise; ....” 
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of the state and the indifference of a large part of the voting population 
to the issues involved. 

In the meantime there has been a steady growth in the variety and 
quantum of governmental activities, and a concomitant increase in the 
demands for revenue. The normal solution, viz., recourse to new sources 
of revenue by new types of taxation, has encountered the obstacle of an 
obsolete constitution.’ Year by year the property tax rate has continued 
to increase, until at the present time in Chicago the average rate as ap- 
plied to thirty-seven per cent of the full value theoretically determined by 
the assessment is close to eight per cent. 

As long as the post-war prosperity continued, the mounting burden of 
taxation on real estate, while it gave rise to a considerable volume of 
grumbling in the press and elsewhere by individuals and small groups, did 
not become so unendurable as to produce an organized revolt of large pro- 
portions. It was not until 1928 that the dissatisfaction with conditions of 
assessment in Cook County became so general and articulate as to produce 
decisive action by the State Tax Commission in the form of an order of 
reassessment of all real estate in Cook County. It is possible that, if the 
reassessment had been carried through to completion in the conditions of 
1925 or 1926, the organized tax strike and the resulting litigation which 
for a considerable period well nigh paralyzed the collection of taxes would 
not have occurred. But by the time taxes were again extended on the 
basis of the new assessment roll the collapse of 1929 had passed into his- 
tory and economic paralysis was spreading over the country. 

The coincidence of high 1928 valuations, the two years’ interruption of 
tax extension, shrinking incomes from property ownership and business, 
high interest rates on mortgages floated in boom times upon the basis 
of inflated valuations, and a greatly reduced economic capacity on the 
part of the body of taxpayers combined to create an impossible situation 
when, after two years, the reassessment was finally completed and ex- 
tension and collection of taxes was resumed. The percentage of taxes in 
default steadily increased to unprecedentedly high levels; the diminishing 
stream of tax payments which continued to flow in was for the most part 
already hypothecated by the issuance of tax warrants at increased rates 
of interest by desperate government officials. The situation was greatly 
complicated by a tax strike of formidable proportions, fomented by an 
association composed of thousands of protesting real estate owners, in- 
cluding many whose holdings of real estate were large. The leaders of this 


3 Supra note 2. The revenue article does, it is true, include power to levy a variety of ex- 
cise and occupation taxes, but despite this it is one of the most narrow in its grants of power to 
be found in state constitutions. 
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organization carried on an active propaganda by radio and other means 
to secure adherents. Its members paid a small percentage of the amount 
of taxes assessed upon their properties into the treasury of the association. 
The large fund thus raised was used to finance propaganda, to pay sub- 
stantial salaries to the permanent officials, and to cover the heavy legal 
costs of initiating and prosecuting to the finish litigation which it was 
confidently predicted would bring to the overburdened owners of real 
estate substantial relief.‘ 

The leaders of the movement boldly advised and urged owners of real 
estate to withhold payment of all taxes until the suits attacking the valid- 
ity of the Cook County assessment rolls for 1928 and 1929 had been de- 
cided. This counsel, as will later appear, proved in the final outcome to be 
bad, but it was the more effective at the time because of the existence in 
Illinois of an unjust rule which makes any real property tax payment a 
voluntary one virtually as a matter of law.’ Full advantage was taken of 
this fact in the tax strike propaganda. It was iterated and reiterated that 
property owners who paid any portion of their taxes ran the risk of pay- 
ing more than the courts might decide to be lawfully due, and that to the 
extent of such overpayment such taxpayers would be without legal re- 
course. Had the Illinois law permitted complaining taxpayers to preserve 
their legal position by payment of their taxes under specific written pro- 
test,° it seems probable that the volume of tax payments might have been 
substantially increased. 

This reluctance to pay any taxes was accentuated by an apparently 
formidable but completely abortive movement to secure the issuance of a 
huge amount of long-term bonds to fund the unpaid taxes for a period of 
from one to three years, the burden of which would have tended to fall 
quite disproportionately upon those taxpayers who had already paid. In 
the meantime, the load of those who had defaulted their tax payments be- 
came steadily greater with the accumulation of tax penalties, even though 
the penalty dates were extended several times by emergency legislation 
in the hope of breaking the strike. Under the pressure of necessity, con- 
siderable reductions in the budgets of tax-spending bodies were being 

4 The character of the activities of this organization and the nature of the relationship be- 
tween it and its members are quite fully set forth in the opinion of Mr. Justice Farthing in the 


case of People ex rel. Courtney v. Association of Real Estate Taxpayers, 354 Ill. 102, 187 N.E. 
823 (1933). 

5 See School of Domestic Arts v. Harding, 331 Ill. 330, 163 N.E. 15 (1928), and notes on the 
case in 29 Col. L. Rev. 227 (1929) and 23 Ill. L. Rev. 821 (1929). Cf. Lefevre v. Lee County, 
353 Ill. 30, 186 N.E. 536 (1933). 


6 Albro v. Kittelle, 42 R.I. 270, 107 Atl. 198 (1919) was decided in a state where substan- 
tially this rule is in effect. 





TAX LITIGATION IN ILLINOIS 7O1 


made, but these economies were offset to a substantial degree by the heavy 
interest charges on borrowing which the stoppage of tax revenues necessi- 
tated. Soon the tragic spectacle was presented of payrolls of public school 
teachers and other public employees many months in arrears, a condition 
which unfortunately still continues. After five years tax litigation or its 
aftermath still exerts its paralyzing influence upon the collection of taxes.’ 

It is the writer’s purpose to examine, in the light of this historical back- 
ground and the present situation, certain aspects at least of this litigation. 
What are the basic legal issues which the litigation has involved? To what 
extent have these issues been faced and solved by the courts and to what 
extent evaded? Are we warranted in concluding that the evils and weak- 
nesses of our fiscal system are soluble in some measure by recourse to the 
courts or is this a situation in which judicial intervention means simply 
confusion worse confounded? These are questions which must be faced 
if government is to chart a course for the future intelligently. 

While it was only one of several important cases, the case of People 
ex rel. McDonough v. Cesar® was the spearhead of the tax strikers’ attack 
upon the assessment roll, as it was also the case which received the great- 
est publicity. Inasmuch as the case involved most of the important issues 
and was the one in which the revolting taxpayers came nearest to success, 
it affords a good point of departure and demands careful consideration. 

The case arose out of an application by the county collector filed in the 
county court for judgment and order of sale against all the lots and lands 
upon which taxes and special assessments for the year 1928 remained due 
and unpaid as described in a delinquent list filed, as provided by law. 
An order was entered by the court that all persons interested in the lands 
and lots described and desiring to make objections to the judgment and 
order of sale should file such objections by a specified date. In due course 
an objection was filed upon behalf of various parties, including Mrs. 
Cesar.’ A similar procedure was followed in the case of lands and lots on 
which 1929 taxes were delinquent, and again objections were filed upon be- 
half of a group of property owners including Mrs. Cesar. In both years the 
court entered an order for judgment and sale of the properties described, 
excepting those for which objections had been entered in accordance with 


? According to figures published in the Chicago Tribune, March 27, 1934, announced by 
County Treasurer Joseph B. McDonough, $765,000,000 in taxes have been paid for the years 
1928-1931, with $268,000,000 still in default. 

§ 349 Ill. 372, 182 N.E. 448 (1932), certiorari denied 288 U.S. 603, 53 Sup. Ct. 386 (1933). 
Accord: People ex rel. McDonough v. Reinecke, 188 N.E. 455 (Ill. 1933). 

9 It is stated by C. J. Heard that the abstract does not show that Mrs. Cesar was one of the 
parties who filed the objection, but she was treated by the county court, and in the briefs of 
both appellants and appellees, as if she were. 182 N.E. 448, 440. 
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the rules of the court. Later, the City of Chicago was permitted to inter- 
vene and to file written briefs and arguments. Also the objections for the 
two years were consolidated and adjudicated in a single proceeding. 
Upon completion of the hearing, the county court, Edmund K. Jarecki, 
Judge, sustained Mrs. Cesar’s objections and refused judgment and order 
of sale for the general taxes for 1928 and 1929. In his judgment Judge 
Jarecki incorporated the finding that the entire tax levied for the two 
years was invalid. 

At the time the cause came on for hearing, counsel for the objector was 
permitted to file an amendment to the objections entered for both 1928 
and 1929 taxes which was of great importance in the subsequent history 
of the case."® This amendment contains the gravamen of the complaint 
which formed the ostensible basis, at least, of the tax strike. It charged 
that the board of assessors (of Cook County), for the years 1920 to and in- 
cluding 1929 
.... have willfully, knowingly, and intentionally failed, refused and neglected to 
value and assess vast amounts of personal property in Cook County, Illinois, subject 
to taxation and not exempt under the laws of Illinois; that the said board of review 
(of Cook County) has during the same period willfully, knowingly and intentionally 
failed, refused and neglected to assess all such personal property subject to assessment 
which is not assessed by the said board of assessors; that for upwards of ten years last 
past, including the years 1928 and 1929, said board of assessors have deliberately, 
systematically, and willfully omitted to value and assess for taxation vast amounts of 
personal property in Cook County subject to taxation and not exempt under the laws 
of Illinois; that during the same period of time the said board of review deliberately, 
systematically and willfully failed to correct the assessment as made by the board of 
assessors, and also failed to assess vast amounts of personal property subject to taxa- 
tion and not exempt under the laws of Illinois and which was not assessed by the board 


of assessors. 

In his statement counsel for the objector left no room for doubt as to 
the radical character of this objection. On the contrary he stated that 
it was his purpose “‘to raise the question of the illegality of the entire as- 
sessment in so far as the assessment constitutes a violation of both the 
statutes and the constitutions, State and Federal.’’ He asserted that the 
issues raised in the case would be limited to two, viz., denial of due process 
of law under both constitutions and denial of equal protection of the laws 
under both constitutions." Any question which might have been raised 
as to fraudulent discrimination in the valuation of the objector’s real 
estate as compared with other real estate disappeared from the case. 

Upon appeal to the Supreme Court of the state, the judgment of the 
county court was sweepingly reversed by unanimous decision and the case 


© 182 N.E. 448, 440. " Tbid. 
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remanded with instructions to enter judgment in favor of the collector, 
with interest and costs.* The Court, speaking through Mr. Chief Justice 
Heard, asserted that the only question presented was the right of the 
county collector to have judgment against the objector’s real property 
for delinquent taxes. It vigorously declared that the county court was 
without jurisdiction to make a finding that the entire taxes against all real 
estate in Cook County for the years 1928 and 1929 were invalid. It fur- 
thermore held that the finding was based largely upon a mass of incompe- 
tent evidence admitted by the county court over the objections of the 
counsel for the appellants which tended to show that vast amounts of 
personal property of various sorts were not being entered upon the assess- 
ment rolls and that no real effort was made by the assessing officials to 
find such property and place it there upon a uniform standard of valuation 
with real property. But the opinion does admit that there was sufficient 
evidence to show that considerable amounts of personal property were not 
assessed for these years, and that it was uniform practice in the assessor’s 
office to place on the roll no returns of personal property of a value under 
$200.'3 It was conceded that testimony of the members of the board of 
assessors themselves showed that there was much personal property not 
assessed which could have been found and assessed if adequate appropria- 
tion for staff for this purpose had been made and the same diligence shown 
as in the case of assessment of realty. This failure was attributed by them 
to deficiency in appropriation and staff, difficulty of procuring schedules 
from citizens, and the short time allowed by law for making an assess- 
ment. 

The court found that the objector was precluded from relying upon this 
apparent lack of uniformity between assessment of real property and 
assessment of personal property. As to her assertion that she was de- 
prived of due process of law because of the failure of the board of review 
to grant her a hearing upon her complaints of improper valuation, it was 
held that she was not in position to take advantage of the objection for 
several reasons. First, her complaint was fatally defective in that it did 
not comply with the lawful rules and regulations of the board because it 
gave no information regarding her property but was limited to a state- 

”™ Supra note 8. 


3 It is suggested that the recent decision in People ex rel. McDonough v. Chicago, M., 
St. P. & P. R. Co., 188 N.E. 405 (Ill. 1933) may give unintended encouragement to this 
practice. Herein the court held the county collector’s practice of making no effort to collect 
small personal property tax claims of $20 or less on ground that costs of collection exceed the 
amount recovered unlawful as violating the constitutional guaranty of equal taxation, and that 
the amount not collected for this reason cannot be included in a subsequent levy to cover loss of 
and cost of collection of taxes. 
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ment that the property was overassessed. She could not claim lack of uni- 
formity as to her personal property assessment since the record did not 
show that she had made any return of personal property whatever or that 
she had been assessed therefor. It may be noted in passing that the prac- 
tice of making no personal property return or at the most a return of only 
a small fraction of total personal property holdings was so general among 
Chicago taxpayers that few owners of real property could have come into 
court with clean hands to complain of such underassessment of personal 
property. 

The principal ground relied on, however, for denying the objector relief 
was her failure to bring a mandamus proceeding in a court of law in order 
to compel the board of review to grant her a hearing upon her complaint. 
The court also noted that the objector had failed to invoke any of the 
penalties provided by law for refusal or willful neglect of any assessor or 
any member of a board of review to perform his duty in the matter of 
assessing taxable property,'* or to attempt to compel by mandamus the 
assessment of the omitted personal property.’’ It then goes on to say:"® 

While the law has provided penalties for the refusal or willful neglect of any as- 
sessor or member of the board of review to perform his duty in the matter of making 
the assessment of taxable property, the invalidity of the whole assessment has never 
been held to be one of the results of such refusal or neglect. If the whole real estate 
assessment of Cook County were to be held invalid in this case for lack of uniformity, 
it would necessarily follow as an inevitable conclusion that the entire personal property 
tax as well would be invalid, and that the entire state tax for the years 1928 and 1920 
in all the other counties would be invalid as well. Such a result would be not only a 
grave injustice to the many thousands of persons against whose property the same 
county court of Cook County rendered judgment of sale for delinquent taxes based 
on the same assessments of 1928 and 1929, as well as to the hundreds of thousands 
of persons who voluntarily paid their taxes. Such a holding would render it possible 
for an unscrupulous assessor to prevent government, both local and state, from 


functioning. 

The court makes the further point that the evidence of the objector 
fails to show that she had suffered injury by reason of the discrimination in 
favor of personal property which is the basis of the complaint, in that it 
does not appear that the taxes upon her real property would have been 
decreased if the personal property claimed to have been omitted from the 
assessment roll had been assessed, because no evidence was offered to 
show the amount of the appropriations made by the numerous taxing 
bodies in Cook County in 1928 and 1929 nor that they were operating 
upon balanced budgets during those years. It might have added that, in 
the absence of proof as to the amount of personal property owned by the 


14182 N.E. 448, 454. *S bid. © Ibid. 
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objector and the portion thereof assessed for taxation, it might well be 
that no net saving would have accrued to her if real property and personal 
property had been assessed upon the uniform basis which the constitution 
and statutes require."? 

One of the cases chiefly relied upon as authority in the Cesar case was 
Bistor et al. v. McDonough," decided just a few weeks before. The plaintiff 
and appellant, Bistor, along with more than five thousand other owners 
of real estate, had filed a bill praying for an injunction restraining the 
county collector from seeking recovery of judgment for the general taxes 
levied on their properties for the year 1929 and from offering to sell, or 
making sale of such properties to satisfy the tax demands. A demurrer to 
the bill was sustained and the bill was dismissed for want of equity by the 
circuit court. The bill alleged deliberate, fraudulent, and illegal omission 
to assess and underassessment of personal property, and a resulting dis- 
crimination against real property in violation of the uniformity require- 
ment of Section 1, Article 9, of the state constitution. It further alleged 
with considerable detail the omission or the underassessment of various 
types of personal property which it was later attempted to establish by 
the evidence at the trial in the county court in the Cesar case and the 
failure and refusal of the board of review to hear more than a small frac- 
tion of the many thousand complaints filed with the board; that the 
Illinois tax commission was petitioned to grant relief to the complainants 
and other real estate taxpayers but that the commission refused to order 
a reassessment of all property in Cook County in accordance with the 
constitutional requirements of uniformity; that the complainants knew 
that any appeal to the board of assessors, board of review, or the state tax 
commission to correct their assessments would be futile. 

In affirming the decree below dismissing the bill, the Supreme Court, 
speaking through Mr. Justice De Young, pointed out that the power to 
impose tax burdens is a legislative power, that the Illinois constitution 
vests the power of assessment exclusively in the persons elected or ap- 
pointed for that purpose, and that, unless fraud be shown, the courts are 
without power to review valuations of property made by the proper au- 
thorities. It follows that, in the absence of fraud, the only remedy for 
excessive assessment is by application for abatement made to the agencies 
created by statute for the purpose of hearing complaints. Even if the 
basis of the complaint is fraud, the property owner must exhaust his legal 


"7 Baker v. Druesdow, 263 U.S. 137, 142, 44 Sup. Ct. 40 (1923); West Virginia Hotel Cor- 
poration v. W. C. Foster, 132 So. 842, 847 (Fla. 1931). 

8 348 Ill. 624, 181 N.E. 417 (1932). Accord: Koester v. McDonough, 351 Ill. 492, 184 N.E. 
826 (1933). 
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remedies before seeking equitable relief by way of injunction. This the 
appellants have failed to do because they have not sought by mandamus 
to compel the board of review to review their assessments. The plaintiffs 
thus came to grief upon the same shoal which wrecked the objector in the 
Cesar case. 

The court was not content, however, to stop at this point. It went on 
to add to the woes of the striking real estate taxpayers by unequivocally 
affirming the position previously taken in a long line of cases'® that the 
contention that the assessments on parcels of real estate are void because 
there is discrimination in favor of personal property is untenable.”° It 
further declared that the burden was upon landowners asserting that real 
estate had been assessed without uniformity to allege facts from which 
the court could determine whether the personal property omitted from 
the assessment roll was taxable, and that a general allegation to that 
effect was a mere legal conclusion and insufficient to show unjust dis- 
crimination .” 

But the determined taxpayers had not yet exhausted their resources. 
If the state courts were not productive of the relief sought, it was in- 
evitable that resort should be had to the federal courts. In American 
Mutual Liability Insurance Co. v. McDonough” the plaintiff, a Massa- 
chusetts corporation, which owned a leasehold estate for a long term of 
years in certain Cook County real estate, filed a bill in equity in the Dis- 
trict Court for the Northern District of Illinois, alleging the invalidity of 
general taxes assessed upon its property for the years 1928 and 1929 and 
praying for a decree declaring said taxes to be null and void and that the 
defendant, the county collector, be enjoined from selling said real estate 
for taxes delinquent for those years. The bill not only alleged violation of 
the plaintiff's rights under the Fourteenth Amendment and the constitu- 
tion and statutes of the state of Illinois through discrimination against 
real property by means of fraudulent and deliberate administrative omis- 

19181 N.E. 417, 421. 


0 Chicago, Burlington & Quincy R. Co. v. Frary, 22 Ill. 34 (1859); Schofield v. Watkins, 
22 Ill. 66 (1859); Merritt v. Farris, 22 Ill. 303 (1859); Metz v. Anderson, 23 Il. 463, 76 Am. Dec. 
704 (1860); Dunham v. City of Chicago, 55 Ill. 357 (1870); People v. Lots in Ashley, 122 IIl. 
297, 13 N.E. 556 (1887); First Nat. Bank of Urbana v. Holmes, 246 Ill. 362, 92 N.E. 893 
(1910). Would not the logic of the objector’s theory in the Cesar case lead to the conclusion 
that Illinois has never had a valid assessment roll since the legislature has never provided for 
taxation of income recognized as property in Bachrach v. Nelson supra note 1, which Article 9 
Section 1 of the Illinois Constitution makes it the duty of the legislature to tax by the rule of 
uniformity? 

181 N.E. 417, 421. 


2 1 F. Supp. 888 (1931); affd. by C.C.A. 7th. 61 F. (2d) 558 (1932); certiorari denied 288 
U.S. 603, 53 Sup. Ct. 386 (1933). 
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sion and underassessment of personal property, but arbitrary and fraudu- 
lent discrimination in that plaintiff’s real estate was assessed at a very 
much higher percentage of actual value than other real estate in the same 
district. It will be noted that no claim of this latter type of discrimina- 
tion was involved in the Cesar and Bistor cases. In this case, moreover, 
plaintiff offered to pay the amount of tax found to be due. 

Again the taxpayer ran into a stone wall. The bill was dismissed for 
want of equity and this decree was affirmed by the Circuit Court of Ap- 
peals.?3 Relief was denied on the authority of Keokuk & Hamilton Bridge 
Co. v. Salm2* The plaintiff had failed to state a case sufficient to con- 
stitute a valid cause of action in equity, despite the allegation of refusal 
by the board of review to hear and pass upon its objections, because it 
had failed to exhaust the remedies provided by the Illinois statutes in 
that no objection had been raised in the county court to entry of judg- 
ment on the ground of deliberate and fraudulent discrimination in the 
assessment.’S Until the entry of such judgment and order of sale in the 
county court, no lien could attach to the plaintiff’s property and no cloud 
on title be created. The federal court could not presume that taxing 
officers of Illinois would be permitted by its courts to violate the statutes 
of the state. One can scarcely wonder if an owner of real property, reading 
the opinion in the above case and comparing it with that of the Illinois 
Supreme Court in the Cesar case should feel like a ball in a game of battle- 
dore and shuttlecock.” 

One more chapter in the story of the attempt to gain advantage from 


23 [bid. 24258 U.S. 122, 66 L.Ed. 496, 42 Sup. Ct. 207 (1922). 


s The court discusses and distinguishes three cases: (1) Cummings v. Merchants’ Nat. Bank 
of Toledo, ror U.S. 153, 25 L.Ed. 903 (1879), on ground that that case related to taxation of 
bank stock, which had been greatly overvalued in proportion to qther property, real and per- 
sonal, and was subject to immediate warrant and distraint if the tax not paid; not as a result of 
judgment after hearing in state court as in Illinois; (2) Raymond v. Chicago Union Traction 
Co. 207 U.S. 20, 52 L.Ed. 78, 28 Sup. Ct. 7 (1907); on ground that corporate property was there 
assessed originally by state board of equalization under a system which clearly denied due 
process and equal protection of law, and that there was no appeal from its decision on valuation 
under the state law; (3) Greene, Auditor et al. v. Louisville & Interurban R.R. Co., 244 U.S. 
499, 61 L.Ed. 1280, 37 Sup. Ct. 673 (1917), on ground that there the discrimination resulted 
from the divergent action of differing assessing boards whose assessments were not subject to 
any process of equalization under the state law, the diverse results being due to intentional, 
systematic, and persistent undervaluation by one body of officials, presumably known to and 
ignored by the other body. It may further be noted that in all these cases there was discrimina- 
tion between property falling in the same class. See Stason, Judicial Review of Tax Errors— 
Effect of Failure to Resort to Administrative Remedies, 28 Mich. L. Rev. 637 (1930). 


* At the time this case was decided, a decision in the Cesar case had been handed down, 
being cited at 61 F. (2d) 565, but it was noted parenthetically that a petition for rehearing was 
pending. This petition was, of course, denied later by the Illinois Supreme Court. 
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the discrimination in favor of personal property remains to be considered. 
It will have been noted that in the Cesar case the Supreme Court observed 
that no attempt had been made by the objector to compel the assessing 
authorities to bring the large amount of omitted or underassessed per- 
sonal property alleged to exist onto the assessment roll by mandamus 
proceedings.”? A case was soon presented to the court in which the plain- 
tiff tried to do that very thing.”* The petitioner sought a writ of manda- 
mus in the superior court of Cook County to direct the members of the 
board of review’? to add to the assessment roll a vast amount of personal 
property which it was alleged was taxable but was not being assessed. 
The petition was an elaborate one. After describing the organization 
of the board, its practices, and duties, and alleging facts tending to show 
that enormous amounts of personal property were not being assessed by 
reason of the deliberate failure and neglect of the defendants, in violation 
of the uniformity requirements of the constitution and laws of the state, 
the petition described in a long series of paragraphs classes and types of 
personal property alleged to be omitted or substantially underassessed and 
alleged a minimum total valuation for each of such classes. Among them 
were estates held in trust by banks and trust companies, funds on deposit 
in banks, estates under administration in the probate court,*° aeroplanes 
and water craft, automobiles,* refrigerator cars and other railroad rolling 
stock, memberships in the Chicago Board of Trade and the Chicago Stock 
Exchange, obligations secured by mortgages and trust deeds on property 
in the county and recorded in the county recorder’s office, property in 
storage warehouses, and merchants’ and manufacturers’ inventories. 
Demurrers to the petition were overruled and an order was entered direct- 
ing a writ to issue in accordance with the prayer of the petition. The Su- 
preme Court, this time with two of its members dissenting, reversed the 


27182 N.E. 448, 454 (1932). 


28 People ex rel. Koester v. Board of Review of Cook County et al., 351 Ill. 301, 184 N.E. 325 
(1933). 


29 The new board of appeals was later substituted for the board of review as party appellant. 


3° It was alleged with reference to these estates that their values and descriptions and the 
names of the owners were set out in full in the inventories and appraisements on file and avail- 
able to the board of review in the county treasurer’s office and in the inheritance tax depart- 
ment of the Attorney General’s office. See 184 N.E. 325, 327, paragraph 10. 


3* It was alleged with reference to automobiles and motor vehicles that more than 500,0co 
were owned by residents of Cook County, with a fair cash value in excess of 120 million; that 
less than 20,000 were assessed by the board of review for the said year; and that the names, 
descriptions, and data relative to the automobiles were easily available to the board of review 
from the printed public records of the Secretary of State of Illinois. See 184 N.E. 325, 327, 
paragraph 13. 
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court below and directed that the demurrers, general and special, be sus- 
tained. 

A perusal of this opinion supplies ample evidence, if evidence were 
needed, of the illusory character of mandamus as a remedy for a wide- 
spread lack of uniformity in the assessment of property. While the court 
declares that upon a sufficient petition and proper showing, the board of 
appeals could be compelled by mandamus to assess omitted property or 
increase the assessment upon undervalued property,” the requirements for 
such a showing which are laid down are so severe that no taxpayer or 
group of taxpayers could satisfy them. The requirements amount in sub- 
stance to this: the petitioner must be prepared to allege and prove the 
name and residence of the owners of the omitted or underassessed prop- 
erty, the situs and character of the property, and whatever facts are 
necessary to show that the property was subject to taxation. In the ab- 
sence of such a showing, the court will not presume that the board violated 
any duty in failing to assess it. In other words, the petitioner must have 
satisfactory proof of all the facts necessary to the preparation of an as- 
sessment roll. What the assessing authorities with their staffs and sources 
of information have not done either through unwillingness or inability, 
the petitioner must do if he is to state a good case for relief by manda- 
mus.33 


No implication of criticism of the Supreme Court’s general position, 


# A note, 46 Harv. L. Rev. 1000 (1933) contains an excellent discussion of the topic, 
Remedies for Unequal Property Tax Assessments, and an extensive collection of authorities. 
The baneful effect with regard to uniformity of the very general practice of assessing property 
below its true value in order to minimize the number of complaints from property owners and 
to obviate the necessity for readjustment in event of a decline in values is pointed out. The 
writer of the note also points out the availability and convenience of the remedy of mandamus 
to compel an increase in low assessments where only a few parcels of property have been under- 
valued, citing inter alia Board of Equalization v. People ex rel. Goggin, 191 Ill. 528, 61 N.E. 339 
(1901). See also People ex rel. Webb v. Jones et al., 256 Ill. 364, 100 N.E. 224 (1912) where a 
writ was granted to compel board of review to assess certain omitted personal property de- 
scribed in the petition, the owners thereof being named therein. 


33 The illusory character and complete inadequacy of mandamus as a remedy for the dis- 
favored taxpayer in the case of widespread undervaluation was recognized by the United 
States Supreme Court in the case of Sioux City Bridge Company v. Dakota County, 260 U.S. 
441, 67 L.Ed. 340, 43 Sup. Ct. 190 (1923). It was there held that the complaining taxpayer 
was entitled to have its assessment reduced to the prevailing level, despite the statute of Ne- 
braska providing that all property should be assessed at one hundred per cent and the fact 
that complainant’s property was not assessed in excess of that figure. The doctrine estab- 
lished by the Nebraska Supreme Court limiting the taxpayer in such cases to a suit for manda- 
mus to compel the increase of all other assessments to the same level was held to violate due 
process of law. But it should be noted that in the above case a federal right was involved, inas- 
much as the taxpayer complained of intentional discrimination as between its real estate and 
other real estate in the district. 
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however, is intended, for the fatal defects of mandamus as a remedy for 
discriminatory assessment, at least where lack of uniformity is extensive, 
are inherent in the remedy itself. In order for the writ to be effective, it 
must be possible for the court issuing the writ to determine whether it is 
being complied with in order that a contempt citation may issue in the 
event noncompliance is found. Tested by this standard, the sweeping 
writ of mandamus issued by the lower court in the principal case was an 
absurdity, unless the court was prepared itself to undertake what would 
in effect amount to a reassessment of personal property in Cook County 
or else to treat as incontestable fact the allegations of Mr. Koester’s peti- 
tion and to jail the members of the board of appeals for contempt unless 
they succeeded in producing an assessment roll substantially conforming 
thereto. He would be a brave man who would accept appointment to or 
remain a member of the board with such a threat hanging over him. Sure- 
ly only a super-optimist can believe that any mind not equipped with 
omniscience could locate and assess fifteen additional billions of personal 
property or any large fraction thereof in Cook County, possessed of the 
limited powers of inspection and search which Illinois assessors are given 
by statute. 

Yet there is some reason to agree with the dissenting judges in their 
contention that the requirements laid down by the majority, at least 
when applied to so large a city as Chicago, virtually deny property owners 
any relief. Moreover, if the majority really take seriously the dogma of 
uniformity, to which allegiance is rendered in so many Illinois opinions 
dealing with assessment, it would seem that the court might safely have 
sustained the writ as to certain of the categories of personal property de- 
scribed in the petition. Particularly is this true, as the dissent points out, 
of trust estates, airplanes and water craft, automobiles the ownership of 
which is largely a matter of public record, and memberships in the Board 
of Trade and the Stock Exchange, the names and addresses of the owners 
of which were listed in the petition. Even a modicum of effort on the part 
of the assessors should suffice to place substantially more than five per 
cent of automobiles owned by residents of Cook County upon the assess- 
ment roll. 

It is difficult to escape the conclusion that the judges realized the hope- 
lessness of enforcing even an approach to uniformity in the assessment of 
personal property, and that they were reluctant to single out certain 
limited classes, which for one reason or another are easier to locate and 
assess, and to take effective action to secure their inclusion on the roll of 
taxable property. The full assessment of securities in trusts and estates 
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in the probate court or held by corporate trustees, for instance, while 
securities in general are escaping taxation almost altogether, is not calcu- 
lated to appeal to the sense of justice. 

The principal objective of all this litigation was to secure an ameliora- 
tion of the tax burden of real property by transferring a large portion 
thereof to the pocketbooks of the owners of personal property, tangible 
and intangible. Leaders of the tax strikers in their utterances expressed 
the hope of reducing taxes on real estate from one-half to two-thirds. 
Whereas personal property assessments made up about eighteen per cent 
of the total assessments for 1927, a truly uniform assessment of all prop- 
erty, it was said, would increase that percentage to about sixty per cent. 
This was indeed a stake worth playing for, but as might have been ex- 
pected it was a stake which the tax strikers failed to win. Their goal would 
have been beyond their reach even if the decision of the county court in 
the Cesar case had been sustained by the Supreme Court of Illinois or the 
Supreme Court of the United States. Such a decision would have com- 
pelled a general reassessment of all property in Cook County, though it is 
well to note that the courts in Illinois could not themselves have ordered 
it.34 It would have greatly aggravated the already chaotic condition of 
the public finances and its consequences upon the existence and function- 
ing of local government in the area affected would have been difficult to 
foresee. If such judicial intervention could possibly have led to a solution 
of the tax problem which would have been in general fair and equitable, 
the agony and travail which might have been its immediate result would 
have been worthwhile. But to attribute to a court order holding an as- 
sessment roll invalid the power to cure or even measurably ameliorate the 
fiscal ills of Cook County and the state of Illinois is to credit the judicial 
process with supernatural powers. 

At least two fatal weaknesses in the position and tactics of the striking 
taxpayers were apparent to the dispassionate observer from the very out- 
set of the movement. The first was ethical in character and served to im- 
peach the moral integrity of the strike. It consisted in the rather general 

34In Wisconsin the courts are given power by statute to order a reassessment directly. 
Wisconsin Stat. of 1931, § 75.54. The power has been exercised in a number of instances but, as 
pointed out in 46 Harv. L. Rev. 1000, 1004, the results have not been altogether happy. Illinois 
courts possess no such statutory power. Hence, if our courts took it upon themselves to declare 
an entire assessment roll void, it would be necessary for the State Tax Commission to order a 
reassessment as a condition precedent to further property tax extensions. In a few cases courts 
have taken such extreme action. Harjim, Inc. v. Owens, 52 F. (2d) 530 (D. Fla. 1931); Roberts 
v. American Nat. Bank of Pensacola, 94 Fla. 427, 115 So. 261 (1927); Auditor Gen. v. Hughitt, 


132 Mich. 311, 93 N.W. 621 (1903); Peninsular Power Co. v. Wisconsin Tax Comm., 195 Wis. 
231, 218 N.W. 371 (1928). 
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refusal or failure of the strikers to pay any part of the taxes assessed on 
their properties, even such portion as according to their own showing 
would still be due if a uniform assessment were to be made.*’ On this 
ground alone the courts might, upon established principles, have refused 
equitable relief.*° He who seeks equity must do equity. 

The second error was a failure to analyze and diagnose correctly their 
problem. Whether this failure was due to ignorance or duplicity upon the 
part of the leaders of the strike we are unable to say, but the fact remains 
that the propaganda of the strike attributed the ills of real estate owners 
to the inefficiency, neglect, and corruption of administrative officials 
charged with the duty of preparing the assessment roll. It would be fool- 
ish to deny that the charges of breach of official duty were true. Even in 
the assessment of real property, where a reasonable approach to uniform- 
ity is possible,*’ given the two essentials of an orderly and scientific meth- 


3s On page 2 of his printed opinion and judgment in the Cesar case, Judge Jarecki made the 
following statement: 

“T do not, however, agree with the attitude taken by some of these organizations in recom- 
mending the non-payment of taxes. 

“Tt must be realized [quoting Republic Inc. Co. v. Pollak, 75 Ill. 292-296] ‘that governments 
are created to protect men in their natural rights, and with incidental protection to their civil 
or political rights. No means has been devised, by which government can be maintained 
without the use of revenue, and that revenue must be directly or indirectly drawn from the 
governed.’ 

“Without revenue governments cannot function, and when a government ceases to function 
all protection ceases, schools close, etc. 

“Tn cases where taxpayers feel themselves aggrieved by exorbitant taxes they should tender 
that portion of their taxes which they themselves feel or believe are due and afterwards file 
objections to the disputed balance in order that the government may continue to function for 
their own protection and that of the community.” 

It cannot be truthfully asserted, unfortunately, that this judicial admonishment was 
markedly effective in stimulating tax payments. 

3 State Railroad Tax Cases, 92 U.S. 575, 23 L.Ed. 663 (1875); Raymond v. Chicago 
Traction Co., 207 U.S. 20, 38, 52 L.Ed. 78, 28 Sup. Ct. 7 (1907); Taylor v. Louisville 
& Nashville R. Co., 88 Fed. 350 (C.C.A. 6th 1898); Keokuk & Hamilton Co. v. Salm, 
258 U.S. 122, 125, 66 L.Ed. 496, 42 Sup. Ct. 207 (1922); Ottawa Glass Co. v. McCaleb, 
81 Ill. 556 (1876); Johnson v. Roberts, 102 Ill. 655 (1882). It should also be noted that 
in the much discussed case of Aldrich v. Harding, 340 Ill. 354, 172 N.E. 772 (1930), the 
case most strongly relied upon by counsel for the objector in the Cesar case but distinguished 
therein (see 182 N.E. 448, 454), the record reveals the important fact not stated in the opinion 
in the case that the complainant had paid that part of the taxes upon his property which was 
justly due, according to the allegations of his bill and offered to pay whatever additional 
amount the court might find to be due. 

37 One of the hopeful and constructive results flowing from the recent litigation is the 
apparent approval which the Supreme Court has given to the principle and general procedure 
of the modern system of real property assessment introduced in the 1928 reassessment in Cook 
County, based upon Rules 14 and 15 promulgated by the State Tax Commission. See the 
opinion in the Cesar case, 182 N.E. 448, 450, for a description of the methods used in the 
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od and a competent and non-political personnel, the 1927 quadrennial 
assessment had manifested a well nigh complete collapse of intelligence and 
integrity in assessment in the Chicago area.3* Subsequent developments 
have shown the possibility of increasing within moderate limits the gross 
amount and the relative proportion of personalty on the assessment roll.3? 
But to regard administrative dereliction of duty as the prime or even a 
substantial responsible cause of lack of uniformity in assessment of per- 
sonal property is to close one’s eyes willfully to the lessons of experience 
wherever the general property tax has been tried. 

The conditions existing in Cook County in 1928 were of no recent de- 
velopment. From the beginning of its history the general property tax has 
been the nucleus of the Illinois fiscal system. It was adopted at a time 
when land formed the huge proportion of the wealth of the state, and 


assessment of Mrs. Cesar’s property. The best hope for uniformity in valuation of real property 
is found in the perfection by experience and the skillful application of this general type of tech- 
nique. It must, of course, be applied with judgment and due allowance must be made for 
special conditions and peculiarities in individual cases to produce the most satisfactory results. 
But it is certainly a great improvement over the old hit-and-miss methods which were largely 
responsible for the enormous inequalities contained in the 1927 quadrennial assessment. Com- 
pare the hostile attitude toward a similar procedure of the Supreme Court of Pennsylvania in 
Harleigh Realty Company’s Case, 299 Pa. 385, 149 Atl. 653 (1930), and Lehigh & Wilkesbarre 
Coal Company’s Assessment, 298 Pa. 294, 300, 148 Atl. 301 (1929). 


38 Professor Simpson’s informative study, Tax Racket and Tax Reform in Chicago (1930) 
contains a striking picture of the low levels to which real estate assessment had fallen prior to 
the 1928 reassessment. His data indicate that the 1928 assessment, while far from perfect, 
was nevertheless a striking improvement and reduced by approximately half the deviation 
from uniformity. See chart on p. 160. 


39 The following data were made available to the writer through the kindness of Mr. O. L. 
Altman of the County Assessor’s office. Column I represents total assessment for Cook County 
for the respective years; Column II the total personal property assessment; Column III the 
ratio between I and II in terms of percentage of total represented by personalty. 


I II Il 

1927 4,377,078,055 790,228,597 18.1% 

1928 4,°43,929,819 689,867,120 17 

1929 4,128,152,797 675,692,335 16 

1930 4,516,485,826 769,842,262 17 

1931 3+756,778,446 922,272,890 24.5 

1932 3,057,380,991 930,714,468 30. 
The figures given for 1932 are before revision by the board of appeals and subject to consid- 
erable modification. Column I includes real estate, capital stock, personal property, and rail- 
road assessments for Cook County as made by local assessment officers and the State Tax Com- 
mission. Column II represents total assessments for Cook County on personal property, in- 
cluding capital stock assessment as made by the local assessor, but excluding railroads. The 
average for railroads for many years has been between four and five per cent of the total. It 
will be noted that, while there has been a substantial increase in personal property assessment 
totals since the low water mark in 1929, the major portion of the relief to property owners has 
come through the striking reductions in real property valuations. 
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when tangible personalty consisted largely of livestock, vehicles, and 
similar chattels not easy to conceal. Intangibles were relatively unim- 
portant, for the vast structure of corporate securities and public and 
private obligations characteristic of modern capitalism was still in the 
future. The basic assumption underlying the general property tax, viz., 
that ownership of property is a fair index of taxpaying capacity, was 
under such simple conditions within speaking distance of reality. More- 
over, the idea of uniformity and the phrase itself had a curious appeal to 
a simple pioneer democracy. But such idyllic conditions were of short 
duration, if indeed they ever existed. The researches of a nationally 
known scholar in the field of public finance have proved beyond question 
that the general property tax in Illinois tended as time went on to become, 
in actual operation as it has everywhere else, a tax upon real estate.*° 
The practice of not listing intangibles soon became so universal as to take 
on the force of a custom, despite vigorous attempts by legislatures and ad- 
ministrative officials to force such property onto the rolls. 

While the assessing machinery of Cook County was for many years 
subjected to political control and prostituted to political ends to a degree 
perhaps unprecedented in the United States and this fact gave rise to 
certain peculiarly anti-social abuses,” there can be little doubt that the 
lack of vigor shown in the assessment of personal property, particularly 
intangibles, met with the tacit approval of the dominant public opinion. 
Whereas in other states, a tolerable solution has been found in the form 
of laws providing for orderly classification of property for tax purposes or, 
in some, a substitution of income tax or other forms of taxation for the 
personal property tax, Illinois has continued, partly because of inertia and 
partly due to inability to agree upon a constitutional amendment ac- 
ceptable to all portions of the state, to adhere to an obsolete and impossible 
theory. Loose and unsystematic classification by extra-legal processes has 
been the inevitable result.” 

Upon few questions of public finance will expert opinion be found in 
such a unanimity of agreement as upon the proposition that the taxation 
of all forms of property upon a uniform basis is impossible of achieve- 
ment.*? Such a uniformity, if realized, would prove a sterile and arbitrary 

4° Haig, History of the General Property Tax in Illinois (1914). See also Constitutional 
Convention Bulletins, Illinois (1920). 

# Simpson, supra note 38. 

# Seligman, Essays in Taxation (1928); Jensen, Property Taxation in the United States 
(1931); Leland, The Classified Property Tax in the United States (1928). 

43) Supra note 42, and references cited. Professor Leland’s book, pp. 14-39, contains an en- 
lightening summary of the reasons for the breakdown of the;general property tax. 
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thing. Intolerable discrimination may result from an insistence upon 
treating alike things which are inherently different. Common sense and 
simple arithmetic will demonstrate that a rate of taxation which is at 
least tolerable in the case of real estate is, when applied to interest- 
bearing securities, ruinous and confiscatory. Capital will not tolerate such 
treatment. It will find its way into tax-exempt forms of investment or will 
quietly migrate to a jurisdiction where a sensible and realistic policy pre- 
vails. If it were possible really to enforce the uniform assessment of per- 
sonal property in Illinois, it is no alarmist prediction that the conse- 
quences would be catastrophic for all, not the least for the owners of real 
property in the state. 

It is profoundly significant in this connection that the Supreme Court 
of the United States refused even to review the decisions of the Illinois 
court in the Bistor and Cesar cases and that of the Circuit Court of Ap- 
peals in American Mutual Liability Insurance Company v. McDonough.*4 
That court has generally recognized the necessity of allowing a wide lati- 
tude for the exercise of legislative discretion in selecting the subjects of 
taxation.*’ It has wisely refused to identify the scope of the equal protec- 
tion clause of the Fourteenth Amendment with that of the rigid type of 
uniformity clause found in a few state constitutions, such as that of 
Illinois,*° and has sustained classification of property for tax purposes 
where the basis of classification was not manifestly arbitrary in char- 
acter.4? It follows that, so far as the federal Constitution is concerned, 
the Illinois legislature would be free to classify personal property and pro- 
vide for its taxation at rates varying within the different classes and 
different from the rate with respect to real estate. It follows also that it 


44 Supra note 22. 


4s Bell’s Gap R. R. Co. v. Pennsylvania, 134 U.S. 232, 237, 33 L.Ed. 892, 10 Sup. Ct. 533 
(1890); Heisler v. Thomas Colliery Co., 260 U.S. 245, 67 L.Ed. 237, 43 Sup. Ct. 83 (1922); 
State Board of Tax Com’rs. of Indiana et al. v. Jackson, 283 U.S. 527, 75 L.Ed. 1248, 51 Sup. 
Ct. 540 (1931) graduated license tax on chain stores sustained; Ohio Oil Co. v. Conway, 281 
U.S. 146, 150, 74 L.Ed. 775, 50 Sup. Ct. 310 (1930). See Powell, Supreme Court Condonations 
and Condemnations of Discriminatory State Taxation, 1922-25, 12 Va. L. Rev. 441 (1926). 


“In First National Bank of Urbana v. Holmes, 246 IIl. 362, 92 N.E. 983 (1910) at 895 the 
court said: “It is not within the power of the Legislature to provide that different classes of 
property shall be valued differently, and, if moneys, mortgages, bonds, or securities are valued 
at a different proportion of their full value or on a different basis than other property, the Con- 
stitution and law are both violated.”” This has been the consistent position of the Illinois Su- 
preme Court with regard to the effect of Article IX. It would be difficult to reach a different 
result under the strict provisions of Section 1. Of course the same result would follow if classi- 
fication were attempted by applying a different rate as between classes to a uniform valuation. 


47 Supra note 45. 
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might exempt forms of personal property, such as intangibles, from taxa- 
tion altogether.* 

It is submitted that classification by administrative action or omission 
likewise does not of itself violate any substantive right protected by the 
Fourteenth Amendment. The mere fact that such administrative action 
or omission is a violation of the state law is not material.*? Such violation 
will and ought to be left to the remedial processes of state law. It is 
beyond the proper function of the federal Supreme Court to undertake 
the correction of such dereliction of official duty by state officers where 
no federal right is involved. On the other hand, that Court has not hesi- 
tated to interfere to protect members of a class from intentional and arbi- 
trary discrimination as compared with others within the class, nor to 
recognize the inadequacy of the remedies available under local law for 
the correction of such discrimination.*° 

The one inescapable fact emerging from the recent welter of tax litiga- 
tion in Illinois is that the courts were besought to attempt the enforce- 
ment of the constitutional requirement of uniformity in the taxation of 
all property and that they refused to do so. According to all the tests of 
human experience this antiquated constitutional provision commands the 
impossible. While a court may assert that it is “the duty to follow the 
law, however serious and far-reaching the consequences [of its decision] 


may be upon the processes of taxation and the continuance of public func- 
tions and services,’’** one may well question the soundness of the position 
taken if it is clear that the ensuing demoralization of public finance and 
services will be in vain and that the net result will be to leave the ideal 
of uniformity as far from realization as ever. 

Are the courts of necessity constrained to pursue this will of the wisp? 


48 Bell’s Gap R. R. Co. v. Pennsylvania, supra note 45. For a recent study of the progress of 
classification in the United States, see Leland, The Classified Property Tax inthe United 
States (1928). 

49 It is difficult to find case authorities squarely in point. Pointing strongly in this direc- 
tion, see Missouri v. Dockery, 191 U.S. 165, 24 Sup. Ct. 53 (1903); Coulter v. Louisville & 
Nashville R. R. Co., 196 U.S. 599, 25 Sup. Ct. 342 (1905), where Mr. Justice Holmes, speaking 
for the court, found nothing objectionable under the federal Constitution in a discrimination 
which was forbidden by the constitution of the state; Swiss Oil Co. v. Shanks, 273 U.S. 407, 
413, 71 L.Ed. 709, 47 Sup. Ct. 393 (1927); Klein v. Board of Supervisors, 282 U.S. 19, 24, 
75 L.Ed. 140, 51 Sup. Ct. 15 (1930); Cf. Barney v. City of New York, 193 U.S. 430, 48 L.Ed. 
737, 24 Sup. Ct. 502 (1904); Raymond v. Chicago Traction Co., 207 U.S. 20, 38, 52 L.Ed. 78, 
28 Sup. Ct. 7 (1907). 

5° Sioux City Bridge Co. v. Dakota County, 260 U.S. 441, 67 L.Ed. 340, 43 Sup. Ct. 190 
(1923), and cases therein cited. 


st Opinion and judgment of Judge Jarecki of the County Court of Cook County in the Cesar 
case, bottom page 3. 





TAX LITIGATION IN ILLINOIS 717 


Would it not be better frankly to recognize that this is one of the class of 
constitutional guarantees which it is beyond the power of the courts to 
enforce? 

There are ample analogies to support such a position.” It is a mistake 
to assume that because a particular policy is commanded by the constitu- 
tion ipso facto it is a part of the judicial function to enforce it. This may 
be true even if private rights are involved.‘3 There is no rule of thumb or 
a priori principle by which to determine whether or not a particular con- 
stitutional guarantee is of this type. The question must be determined 
largely by practical considerations, among which are such desiderata as the 
consequences of judicial intervention and its probable practical efficacy.*4 
It is not fatal to the above suggestion that courts have undertaken to en- 
force uniformity clauses to the extent of holding unconstitutional acts of 
the legislature attempting to legalize classification.*s It does not follow 
by remorseless logic from the fact that a given constitutional mandate is 


s? Luther v. Borden, 7 How. (U.S.) 1, 12 L.Ed. 581 (1849), holding enforcement of the con- 
stitutional guarantee of a republican form of government not a judicial function; Pacific States 
Telephone & Telegraph Co. v. Oregon, 223 U.S. 119, 32 Sup. Ct. 224 (1911), to same effect; 
Fergus v. Marks, 321 Ill. 511, 152 N.E. 557 (1926), refusing mandamus to compel members of 
legislature to perform their constitutional duty of reapportioning the state (Article IV, Section 
6) flagrantly disregarded for more than three decades; Fergus v. Kinney, 333 Ill. 437, 164 N.E. 
665 (1929), certiorari denied 49 Sup. Ct. 349 (1928), refusing injunction against state treasurer 
to restrain payment of expenses of 56th General Assembly and salaries of its members, theory 
of bill being that they were holding office in violation of the constitution; People ex rel. Fergus 
v. Blackwell, 342 Ill. 223, 173 N.E. 750 (1930), refusing to entertain guo warranto proceedings 
against the members of the 56th General Assembly to test their title to their offices. Cf. Com- 
monwealth of Massachusetts v. Mellon, 262 U.S. 447, 67 L.Ed. 1078, 43 Sup. Ct. 597 (1923), 
where the Supreme Court refused to entertain jurisdiction of two suits, one brought by the 
State of Massachusetts, the other by a citizen thereof, to enjoin the expenditure of funds appro- 
priated under the Shepherd-Towner Maternity Act, it being contended that the purpose for 
which the funds were to be expended was not national but fell within the domain of state power. 
It would be difficult to contend that the constitutional infraction arising from failure to enforce 
an obsolete and impossible uniformity requirement is as serious in its consequences as the stub- 
born and defiant disregard of the reapportionment mandate. Taxation without adequate repre- 
sentation is one of the possible results of the latter. 


53 Such was the fact in several of the cases cited in note 52 supra. 


54 See particularly People ex rel. Fergus v. Blackwell, supra note 52, at pp. 225-226 where 
Mr. Justice Orr, speaking for the court, points out the disastrous consequences which might 
flow from granting the relief prayed for. By denying such relief, the court did not, of course, 
thereby approve the unconstitutional conduct of the members of the legislature. On the other 
hand it vigorously condemned it in several of the above cases. One cannot escape the fact that 
there are cases where the cure of judicial intervention may be worse than the disease against 
which relief is sought. 


ss Adams v. Mississippi State Bank, 75 Miss. 701, 23 So. 395 (1897); First Nat. Bank of 
Urbana v. Holmes, supra note 46, semble. But see on the question of the meaning of uniformity 
Reed v. Bjornson et al., 253 N.W. 102 (Minn. 1934). 
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judicially enforceable for one purpose or in one aspect it must likewise be 
so in all. 

It is believed that a frank adoption of such a position by the courts 
would have a healthy and clarifying effect upon the whole tax situation. 
The problem of proper distribution of the tax burden is essentially a po- 
litical and legislative one. Until the Illinois constitution is amended so as 
to give the legislature a larger measure of discretion or even complete 
freedom in this respect, the present confused conditions will continue to 
exist, and the courts are helpless to do anything effective about it. But 
the manner in which some of these tax cases have been decided is not 
likely to increase the public confidence in the administration of justice in 
this state. 

The public could be made to understand the reasons and justification 
for a hands-off attitude on the part of the courts such as is advocated 
above. It is useless to expect laymen to understand a decision which com- 
pels every owner of property to resort to the courts for a writ of manda- 
mus where a venal or an overworked board of review refuses him the 
hearing to which he is legally and constitutionally entitled. The costs of 
such a proceeding make the remedy unavailable to the great majority of 
taxpayers. Moreover, in some years as many as one hundred thousand 
complaints have been filed, and only a small fraction of the complainants 
have been granted actual hearings by the board of review. 

What would the consequence be if all these property owners filed peti- 
tions for mandamus? What would the board be able to do about it if in 
the majority of cases writs were granted? Under the quadrennial system 
of assessment, with annual revisions, the assessing officials have only a few 
months in which to complete their job if the extension of taxes and the 
collection of the revenues upon which existence of government depends 
are not to be indefinitely delayed. When the complaining taxpayers try 
another tack and attempt by mandamus to compel the officials to perform 
their duty of making a uniform assessment, they quickly find that it is 
necessary for them virtually to make a complete assessment themselves 
before the court will grant the writ.5’7 Can they be blamed for regarding 

56 People ex rel. Mooney v. Hutchinson, 172 Ill. 486, 50 N.E. 599 (1898) where the Supreme 
Court held unconstitutional a legislative act reapportioning senatorial districts as in violation 
of Article IV, Section 6 of the state constitution and awarded a writ of mandamus to the rela- 


tor, directed to the county clerk of Will County, compelling him to receive and file relator’s cer- 
tificate of nomination for the office of state senator under the provisions of the act of 1893. 

57 Cf. Sioux Bridge Co. v. Dakota County, 260 U.S. 441, 67 L.Ed. 340, 43 Sup. Ct. 190, 192 
(1923) where Mr. Chief Justice Taft points out the complete inadequacy of relief by mandamus 
where the basis of the taxpayer’s complaint is widespread and systematic undervaluation of 
property. 
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such decisions as mockeries upon justice? However sound or necessary 
the policy upon which the decisions are based may be, its existence is ef- 
fectively concealed under the (to the layman) mystifying legal jargon of 
the opinions. 

Even if taxpayers who have been refused a hearing by the board of re- 
view, either singly or joining in a group as they have been allowed to do,** 
secure a writ of mandamus compelling the board of review to grant them 
a hearing, what have they accomplished? The writ does not purport to 
tell the board how it shall exercise its judgment.** Suppose the board 
grants a hearing pursuant to the writ and after hearing sustains the com- 
plainant’s assessment, as it would normally do where the gravamen of the 
complaint is not excessive valuation of his real property as compared with 
other real property, but the failure of the assessors or the board to assess 
personal property uniformly with real estate. Under the doctrine of the 
Bistor case and the Cesar case the validity of the real estate assessment 
as such is not affected. Could the taxpayer now secure equitable relief 
on the ground of fraud? The most that can be said is that the outlook is 
not promising. The difficulties in proving fraud in tax cases are in any 
case very great.5® But in this particular situation it would appear that 


58 People ex rel. Ahlschlager et al. v. Board of Review of Cook County, 352 Ill. 157, 185 N.E. 
248 (1933). 
s8* People ex rel. Webb v. Jones et al., 256 Ill. 364, 100 N.E. 224 (1912). 


s9 Occasionally a taxpayer is able to assemble evidence strong enough to support a charge 
of fraud where he is put to the proof. Sometimes the overvaluation may be so excessive as to 
warrant, if not necessitate, an inference of fraud. For cases in which the complainant succeed- 
ed, see People’s Gaslight & Coke Co. v. Stuckart, 286 III. 164, 121 N.E. 629 (1919); People 
ex rel. Carr v. Stewart, 315 Ill. 25, 145 N.E. 600 (1924). An important fact here was 
the arbitrary refusal of the board of assessors to consider data relating to sales of property 
in the vicinity of the objector’s property on the question of valuation. But the court is careful 
to point out emphatically in both cases that the area within which estimates of value may vary 
and yet result from honest exercise of judgment is wide. 

Many of the cases in which taxpayers have succeeded on a charge of fraud have been de- 
cided upon demurrer, where the tax officials have appealed from judgment against them on 
demurrer instead of putting the taxpayer to the proof of his charge. For a case of this sort see 
Aldrich v. Harding, 340 Ill. 354, 172 N.E. 772 (1930). In People v. Keokuk & Hamilton Bridge 
Co., 287 Ill. 246, 122 N.E. 467 (1919) the Supreme Court reversed a judgment and order of sale 
of the county court on the ground that the court erred in striking from the files objections 
which charged arbitrary and fraudulent overassessment of objector’s property. The case was 
remanded for hearing on the merits, and the taxpayer was unable to make a sufficient showing 
of fraud. People ex rel. McCallister v. Keokuk & Hamilton Bridge Co. 295 III. 176, 129 N.E. 
87 (1920). 

In other cases where a taxpayer has succeeded in proving constructive fraud, it has been by 
reason of the admitted use of some short-cut method or formula of assessment which the court 
has regarded as arbitrary and calculated to produce a substantial overassessment. For cases of 
this type see Weyerhaeuser Timber Co. v. Pierce County, 97 Wash. 534, 167 Pac. 35 (1917); 
but cf. Sunday Lake & Iron Co. v. Wakefield, 186 Mich. 626, 153 N.W. 14 (1915), affd. 247 
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the taxpayer is confronted with the same virtually insuperable obstacles 
that baffled the relator in the Koester mandamus case. He would have the 
burden of proving clearly and definitely that personal property is being 
intentionally and systematically omitted from the assessment roll or 
underassessed by the assessing officials. Should a plaintiff ever succeed 
in satisfying this impossible burden, then the courts might find it difficult 
to refuse him relief by quashing or reducing his assessment without frankly 
admitting the judicial unenforceability of the constitutional mandate of 
uniformity. 

As a matter of fact, a numerous and powerful group such as the owners 
of real estate does not require court aid to protect its interests. Their 
situation is fundamentally different from that of the plaintiff in Aldrich ». 
Harding," the gravamen of whose complaint was fraudulent discrimina- 
tion as between owners of real estate. The owners of real estate have at 
last come to appreciate the realities of the situation and to see along what 
lines salvation for themselves must be sought. The state property tax has 
been abolished because of the enactment of a sales tax. The pressure for a 
deflation of municipal budgets and for a reduction of assessed valuations 
to conform more closely to real values has been inexorable and to a con- 
siderable degree successful. The movement looking to the imposition of 
a limitation on real property tax rates by legislative action or, if necessary, 


by constitutional amendment is taking on formidable proportions.” It is 


U.S. 350, 38 Sup. Ct. 405 (1918); Union Tank Line Co. v. Wright, 249 U.S. 275, 63 L.Ed. 602, 
39 Sup. Ct. 276 (1919). 

For a recent case in which the objector failed to prove legal fraud and which illustrates very 
strikingly the difficulties of doing so, see People ex rel. McDonough v. Goldberg, 188 N.E. 428 
(Ill. 1933). 

6e Bistor v. McDonough, 348 IIl. 624, 181 N.E. 417, 421 (1932). See particularly the last 
paragraph of Mr. Justice De Young’s opinion, and the cases there cited. 


& Supra note 59. The opinion of the Supreme Court in this case caused uncertainty and 
confusion because of its approving quotation of the language of Mr. Justice Taft in Taylor v. 
Louisville & Nashville R. Co., 88 Fed. 350, 374 (1898), to the effect that an assessment roll is 
to be considered as one judgment, that fraud therein vitiates the roll, and anyone injuriously 
affected thereby has a right to complain. The exact meaning of this language has never been 
stated by the court, since the court went on to say (at p. 362) that “the only thing litigated is 
the validity of the assessment on appellee’s property, and a decision of that question cannot 
operate as res adjudicata as to any other taxpayer or any other property.” In other words, such 
fraud does not ipso facto render the assessment roll null and void. What then does it do? A 
possible view would be that proof of such fraud would destroy or weaken the strong presump- 
tion in favor of the validity of administrative action, which ordinarily it is so difficult for the 
taxpayer to overcome. Of course the administrative authorities charged with collection of 


taxes would find their task immensely complicated if deprived of the benefit of such presump- 
tion. 


® Tt is not intended to imply an opinion that any or all of these movements and measures 
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to be hoped such property owners as a class will vigorously support such 
an amendment of the constitution as will enable Illinois to enjoy a truly 
up-to-date revenue system, for only in this does a permanent and satis- 
factory solution lie. A revenue system suitable to the days of the covered 
wagon cannot function much longer in an age of high-speed transporta- 
tion and communication. There is cause for regret that the vast energy and 
large sums of money poured into the sinkhole of futile litigation could not 
have been mobilized behind some constructive program which had a 
reasonable prospect of success. 

If the difficulties in the way of making an adequate assessment of 
personal property were not already well nigh insuperable, a very recent 
decision of the Illinois Supreme Court has done much to make them so. In 
the case of People v. Pullman Car & Mfg. Cor poration® the court held that 
an assessment entered by the assessor in the column on the schedule en- 
titled “all other personal property required to be listed”’ is constructively 
fraudulent against the taxpayer and is a nullity to the extent that it in- 
cludes items such as machinery, credits, bank stock, or money in bank 
which were required by the statute to be listed in separate columns.** 
An action of debt was brought against the corporation to recover the un- 
paid balance of a tax levied upon $5,200,000 of personal property. The 
corporation returned an unsworn schedule bearing only its signature and 
the figures 5,000,000, preceded by the dollar mark. These figures were not 
placed opposite any of the forty classified items on the schedule but were 
written at the bottom of column 2, entitled “Full Fair Cash Value.” The 
board of assessors did not require the corporation to make a statement of 
its taxable property in accordance with the provisions of the statutes,° 
but made an assessment of $5,200,000 in the column entitled “All Other 
Personal Property Required to be Listed.’’ The equalizing factor of 
thirty-seven per cent applied to assessed valuations of real estate in Cook 
County was ignored by the assessors and the board of review, and this 
apparently was the principal basis for the corporation’s refusal to pay the 
entire tax demanded, since it did pay $125,000 which was approximately 
the tax due on an assessment of five million dollars equalized to thirty- 
seven per cent. The objection of the assessor’s failure to itemize the as- 


are sound from the point of view of the general public interest. We merely wish to point out 
that this organized group has turned from the courts to the normal political procedures and 
processes of democratic government to secure protection for and consideration of its common 
interests. 


®3 189 N.E. 278 (Ill. 1934). 
6s Cahill’s Rev. St. 1933, c. 120, par. 107, Smith-Hurd Rev. Stat. 1933, c. 120, § 339. 
6s Cahill’s Rev. Stat. 1933, c. 120, par. 337; Smith-Hurd Rev. Stat. 1933, c. 120, § 295 
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sessment was raised apparently for the first time as a defense to the action 
to recover the balance of the tax. Since more than ninety-nine per cent of 
the corporation’s personal property was found capable of classification 
under the thirty-nine specific items listed on the schedule and to this 
extent the assessment was held to be void, it seems that the Pullman Cor- 
poration voluntarily paid many times more than the amount of tax that 
was legally due. 

The significance of this decision may not be immediately apparent to 
any one not conversant with the administrative difficulties of making a 
personal property assessment. The court states that it is the duty of the 
assessor to make the assessment; that the taxpayer is only required to give 
a full and accurate inventory of his property. The latter need not fix the 
value of such property. The difficulty with all this is that the assessor has 
no way under the law to compel the taxpayer to supply the necessary in- 
formation. He is given no power to enter a home or factory to view and 
appraise property or to gain access to private books and records.® It 
would seem that this decision not only compels the assessor to estimate 
the total value of all the personalty of a given taxpayer, in itself a task 
of no small proportions, but to guess at a proper distribution of this total 
value among the various items on the schedule.” In the court’s view sub- 
stantial justice to the taxpayer requires that this distribution be made. 


Failure to do so is not a mere irregularity, even though as in the principal 
case the total assessment is by the corporation’s own admission not exces- 
sive, save for the failure to equalize.® Ironically enough, if the assessor 
does make such a distributed estimate and puts down figures for each 


% The Cook County assessor requested the legislature several years ago to amend the stat- 
utes in such a way as to vest in him more adequate powers to obtain information needed in 
assessing personal property, such as bank deposit records, inventories of goods in storage 
warehouses, etc. No action was taken, however. 


67 The validity of personal property assessments apparently depends, far more than former- 
ly, if this decision stands, upon the powers of good guessing possessed by the assessor. 

The State Tax Commission may mitigate the problem of the assessor somewhat by further 
simplification of the personal property return, having already reduced the number of specific 
classes from thirty-nine to fifteen. Suppose the Commission should see fit, because of this deci- 
sion, to change the form so as to include all personal property in one class. In People v. Calu- 
met Steel Co., 351 Ill. 451, 185 N.E. 586 (1933), the court held that the board of review was 
without power under the statutes to make a “lump sum” assessment, but it did not suggest 
that the legislature was without power to authorize it. See Town of Albertville v. Hooper, 196 
Ala. 642, 72 So. 258 (1916) indicating that, without some listing or description of property, 
there would be no assessment at all. There are probably limits here which cannot be trans- 
gressed without encountering the objection of due process. Query, however, whether the due 
process objection would lie if the taxpayer has been given an opportunity to furnish an accurate 
inventory of his property and has failed to do so. Cf. Central of Georgia Ry. Co. v. Wright, 207 
U.S. 127, 52 L.Ed. 134, 28 Sup. Ct. 47 (1907). 

189 N.E. 278, 280. 
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class which are in fact higher than true value but not to such a degree as 
to be constructively fraudulent, the taxpayer is without relief under the 
Illinois decisions. But if instead the assessor puts down the total of his 
estimates in a single figure in one column the taxpayer can secure a 
judgment that the entire assessment is void. 

Could there be better evidence that the Supreme Court has confused 
form with substance and has construed as mandatory a statute which 
without danger to any substantial interest could safely have been inter- 
preted as directory? The taxpayer knows better than anyone else what 
property he owns. He can, if he wishes, obey the theoretical requirement 
of the statute and give the assessor an inventory of his property. If he 
does not do so, why should he complain if the assessor’s undistributed esti- 
mate is substantially fair to him? A comparison of this decision with the 
Cesar and Bistor cases reveals a paradox in that an overburdened owner of 
real estate can secure no effective relief where an assessor fails for any 
reason to assess personal property as the law requires; yet a person whose 
personalty is not overassessed as regards amount but is not properly 
entered upon the roll, can escape payment of the tax altogether. Is not 
this a case of straining at a legal gnat and swallowing a camel? 

There remains one other important chapter in the Cook County tax 
litigation to be considered, viz., that which began with the so-called 
“fifteen per cent” order issued by the board of appeals of that county on 
March 22, 1933, which order was subsequently sustained after a hearing 
before the State Tax Commission by a two to one vote of the members of 
that body. The order was issued upon the basis of a verified complaint 
filled by one Thomas Harvatt, as owner of a small bungalow, alleging that 
the assessment thereon was excessive, and that there was a general lack of 
uniformity in the assessment for the year 1931 on income-producing and 
commercial property on the one hand and residence and small apartment 
buildings on the other, in that the base price used by the assessor in 
making the assessment on the latter classes was relatively too high. It was 
further alleged that for this reason a revision of the entire assessment of all 
real estate in Cook County was necessary. Without a hearing on the com- 
plaint and without notice to the assessor”® an order was entered by the 


6° Supra note 59 and cases therein cited. One may well conclude, if the legislature does 
nothing to strengthen the powers of the assessor in the assessment of personal property and 
makes no effort to nullify the holding in the Pullman case, supra note 63, by amendment of the 
statute, that the legislature is quite in accord with the tacit public approval in past years of lax 
enforcement of the personal property tax. 


7° The procedure of the board of appeals was, to say the least, rather precipitate and was 
beyond question in violation of the explicit provision of the statute which provides: ‘No hear- 
ing upon any complaint shall be held until the person or corporation affected and the assessor 
who certified the.assessment have each been notified and given an opportunity to be heard 
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board directing the assessor to revise the assessment on all cottages, 
bungalows, residences, homes, and two-flat and three-flat buildings by 
reducing the base price on which all such assessments were made by fifteen 
per cent. Since the order did not purport to affect land valuations, it was 
estimated that it would result in a net saving of between seven and eight 
per cent on tax bills to the owners of the enumerated classes of property. 

Shortly thereafter, one Thomas, a resident and taxpayer of Cook 
County, filed in the Supreme Court as relator a petition for a writ of 
mandamus commanding the members of the board of appeals to convene 
and vacate and expunge the order. By virtue of a stipulation the issue 
to be determined was limited solely to the power and jurisdiction of the 
board to enter the order. In People ex rel. Thomas v. Nixon et al.,” the 
Supreme Court, with Justices De Young and Stone dissenting, sustained 
the attack upon the order and awarded the writ prayed for. It was ad- 
mitted by the parties and the court that the old board of review possessed 
the lawful power to issue such an order. The court divided as to the effect 
of the amendments to the revenue act, popularly known as the Kelly 
Bill,” which revamped the tax-assessing machinery of Cook County, sub- 
stituting a single assessor for the old board of assessors of five, and a board 
of appeals consisting of two members for the old board of review of three. 
The new officials were made appointive till the 1934 election; thereafter 
elective. The majority of the court concluded that the amendments with- 
held from the board of appeals certain powers theretofore possessed by 
the board of review, and that the functions and powers of the new board 
were limited to those of a reviewing body, empowered only to revise the 
assessment on particular property described in a complaint filed by some 
taxpayer. Any general revision of assessment of whole classes of property 
such as was attempted by the order of the board was thereby excluded. 

Mr. Justice De Young in an able dissenting opinion’ disagreed with 
the interpretation of the amended statutes upon which the above decision 
was based and argued that such an interpretation vested a dangerous power 
in a single assessing official. He asserted that ‘‘judicial decision should per- 
mit only the clearest statutory language to withhold from a reviewing 
body the power of revision. Experience has demonstrated that this power 
is vitally necessary even to approximate equality and uniformity in taxa- 
tion.”74 


thereon.” Cahill’s Rev. Stat. 1933, c. 120, par. 346 (2). By virtue of the stipulation referred to 
in the text, however, this question did not come before the Supreme Court in the Nixon case. 


™ 187 N.E. 650 (1933). 73 187 N.E. 650, 653. 
7 Laws of 1931-32, Special Sess. p. 65. 74 Supra note 73, at p. 656. 
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It is difficult to accept the argument for either of the two conflicting 
interpretations of the statute as conclusive. The amendments were poorly 
drafted and replete with unfortunate ambiguities. They were enacted 
only after a long and bitter struggle in the legislature and were the result 
of acompromise. There can be little doubt that the interpretation favored 
by the majority was in accord with the public understanding of the pur- 
poses of the Kelly bill. The movement for an overhauling of tax machin- 
ery in Cook County was the result of general dissatisfaction with a system 
which superimposed upon the assessing authority a board of review which 
was to all intents and purposes a second assessing body. This situation 
had led to constant bickering between the two assessing authorities, as well 
as to division and evasion of responsibility. It had lent itself so well to 
sinister political manipulation and the secret activities of professional tax 
fixers that public confidence in the whole machinery of assessment had 
been destroyed. It was a type of organization which had been abandoned 
generally throughout the country as unsatisfactory.’ 

In the light of the experience of Cook County and other jurisdictions, 
it is impossible to agree that the extract from the dissenting opinion 
quoted above” is supported by the facts. In any event, whatever doubt 
there may have been as to the proper interpretation of the legislative in- 
tent expressed in these amendments was removed by a further amend- 
ment”? which makes it perfectly clear that the powers of the board of ap- 
peals are limited to the revision of assessments of particular properties. 

Very recently the county court of Cook County has undertaken to do 
in effect what the Supreme Court held the board of appeals was without 
power to do. Following the above decision, an organized movement was 
initiated with the support of certain powerful newspapers and real estate 
organizations to secure relief in some other way from the asserted dis- 
crimination against owners of homes and small flats. Several hundred 
thousand taxpayers who had not yet paid the second installment of 1931 
taxes, due in September, 1933, were permitted to file objections in the 
county court based upon this alleged discrimination, forms for the purpose 
being printed in or supplied by these newspapers. Property owners who 
had already paid their taxes in full were unable to take advantage of the 


7s Simpson, Tax Racket and Tax Reform in Chicago (1930), 204-215. 
% Supra note 74. 


7 “The board of appeals shall hear complaints and revise assessments of any particular par- 
cel of real estate or the assessment of personal property of any person or corporation mentioned 
or described in a complaint filed with the board and conforming to the requirements of sec. 35b 
of this Act and shall make revisions in no other cases.” L. 1933, p. 868, filed July 13. Now 
found in Cahill’s Rev. Stat. 1933, c. 120, par. 146(1). 
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proceeding and must look to special legislation to give them the benefit 
by way of rebate or credit on future taxes of the order entered a few days 
ago by the court. 

After a hearing lasting many weeks in which a large mass of testimony 
was introduced in support of and attacking the assessment roll, including 
much expert opinion, Judge Jarecki held that the charges of discrimina- 
tion had been sustained and granted relief by ordering a reduction of 
fifteen per cent in the base prices used in assessing the above classes of 
property. The order does not affect unimproved property nor does it ap- 
ply to outhouses and like subsidiary structures. It is uncertain at the 
time of this writing whether or not the order will be given effect by the 
assessor for the remaining years of the quadrennial period. It is equally 
uncertain how many taxpayers will be able to qualify for reduction of 
assessment under the terms of the order and how large a net saving will 
be realized by them, in view of statutory penalties accumulating since 
last September. The two certainties are that newspaper propaganda 
greatly exaggerated the possible benefits of such a reduction to small 
property owners and that the delay incident to revision of the assessments 
on hundreds of thousands of parcels of property will tend further to 
demoralize the disorganized public finances and credit by hampering col- 
lection of taxes. 

It would be improper without a careful study of the record and the 
evidence in the proceeding to express an opinion as to whether the court 
was warranted in finding discrimination between classes of such character 
as to amount to constructive fraud justifying judicial intervention under 
the precedents established by the decisions of the Illinois Supreme Court. 
So far as one may rely upon the summaries of testimony appearing in the 
columns of the press, it would appear that there was much difference of 
opinion between competent experts as to the fairness and accuracy of the 
basic rates used by the assessor in making the assessment. If, as this 
difference of opinion might tend to suggest, the assessor did not exceed 
the broad limits of reasonable discretion and judgment which he possesses 
under a constitution and statute which vests in administrative authority 
to the exclusion of the courts the function of assessment,” the order of the 
court would appear to be open to attack upon an appeal as exceeding the 
bounds of judicial jurisdiction.”® It is submitted that the public interest 

78 It would be a work of supererogation to cite the numerous opinions of the Supreme Court 


of Illinois which iterate and reiterate this proposition. See for instance the cases cited in note 
59, Supra. 

79 There is a marked tendency observable for courts to disregard this settled doctrine as to 
their proper place in tax administration and enforcement. Particularly in the case of suits 


brought to collect unpaid persona! property taxes does the procedure in court have the appear- 
ance of an administrative review of the assessment. 
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from the long view demands that such an appeal be taken, despite the 
further regrettable delays in tax collection which such appeal would in- 
volve. The order of the court, if unfounded in law, establishes a dangerous 
precedent and opens the door to political manipulation of assessment in 
the future.* 

The great and important powers which the assessor possesses in Cook 
County, and which an assessor must possess under any system of assess- 
ment which seeks to avoid the intolerable evils resulting from conflict 
and overlapping of authority, are susceptible of abuse and of prostitu- 
tion to political ends by an incompetent, corrupt, or politically minded 
official. The litigation of the past five years demonstrates the futility of 
reliance upon judicial remedies as a corrective of the evils inherent in a 
system based upon the general property tax. The established jurisdiction 
to correct fraudulent discrimination against individual taxpayers loses 
much of its practical value because of the great difficulties involved in 
proving fraud. The remedy of mandamus to compel a proper performance 
of his official duty by the assessor is, as we have seen, of very limited 
value. No assessor, however high minded and competent, can produce 
more than partially satisfactory results when chained to such an obsolete 
and impossible tax system as that of Illinois. Fundamental constitutional 


changes are a condition precedent to real reform. But under any fiscal 
system which involves the processes of valuation and the exercise of 
judgment in its administration, there can be no substitute for integrity, 
technical competence, and freedom from political entanglements and in- 
fluence in the administrative authority.™ 


% The Chicago Daily Tribune for Wednesday, April 18, 1934, p. 11 reveals that Chicago 
bankers have manifested reluctance to purchase tax warrants of municipal corporations in 
Cook County, since the decision of Judge Jarecki was announced and since official decision not 
to appeal the order has become apparent. The fear is expressed that the court has arrogated 
to itself the function of revision of assessment and that a stable legal assessment roll upon which 
the security of tax warrants depends is made more difficult of realization. The fears expressed 
appear to have some justification. 


&« In the early part of 1933 the Legislature enacted a law which goes under the name of the 
Skarda Act. See Smith-Hurd IIl. Rev. Stat. 1933, c. 120, §§ 238a-238c. The purpose of this 
measure was to bring extraordinary pressure to bear upon large property owners to pay taxes 
in default. It did this by vesting in certain courts the power to appoint the county collector 
receiver of properties taxes upon which should be more than six months in default, with power 
to manage and administer the same and apply income therefrom to payment of taxes. Re- 
ceivers were appointed in a number of cases by the county court, and the threat of such re- 
ceiverships has undoubtedly been effective in some cases to induce payment of taxes where 
the capacity to pay is present. The constitutionality of this statute and the validity of the 
proceedings thereunder are now being questioned in the courts. In the background is the ques- 
tion of the power of the county court to appoint such a receiver without the authority of 
statute. The varied legal issues which this legislation presents fall beyond the purview of the 
present article. 





THE PAYEE AS A HOLDER IN DUE COURSE 


Wituiam E. Britron* 


HE most conspicuous characteristic of negotiable paper is its 

transferability free from equities and defenses. This preferred 

position is given to the innocent purchaser for value and before 
maturity. Normally the payee, because he deals with the maker or drawer, 
cannot be a holder in due course, because the facts which create the de- 
fense or equity will be of his own creation. But it is possible for the payee 
to be insulated from these facts. In the rare case where he is ignorant 
of them, should he be treated the same as the law would treat a technical 
indorsee for value and without notice of the defense? 

The problem as to whether a payee can be a holder in due course owes 
its origin to the peculiar wording of several sections of the Negotiable 
Instruments Law. A substantial number of decisions before the Act indi- 
cates that at common law there was nothing in the position of the payee 
as such which made it impossible for him to be a holder in due course." 
But the courts have disagreed in their construction of the applicable sec- 
tions of the Negotiable Instruments Law to the problem here raised. 

The Sections involved are: 52, 30, 14, 16, and the definitions of ‘‘Hold- 
er” and “Issue” in Section 191. There is nothing in Section 52 (1), (2), 
and (3) which in any way tends to exclude a payee from the position as 
a holder in due course. So far as appears from any of these three sub- 
sections the entire question as to whether the payee can be a holder in 
due course is a question largely of fact, i.e., was he a holder, was the 
instrument complete and regular, did he purchase before maturity and 
did he take in good faith? That the payee is a “holder” is obvious from 
the definition contained in Section 191, which reads: “Holder means the 
payee or indorsee of a bill or note, who is in possession of it, or the bearer 
thereof.”’ And “‘bearer’’ is defined as “the person in possession of a bill 
or note which is payable to bearer.” 

* Professor of Law, University of Illinois. 


* Aigler, Payees as Holders in Due Course, 36 Yale L. Jour. 608, 619, n. 39 (1927), citing the 
following cases: Armstrong v. American Exchange Nat. Bank, 133 U.S. 433, 10 Sup. Ct. 450, 
33 L.Ed. 747 (1890); Cagle v. Lane, 49 Ark. 465 (1887); So. Boston Iron Co. v. Brown, 63 Me. 
139 (1873); Glasscock v. Rand, 14 Mo. 550 (1851); Jordan v. Jordan, 78 Tenn. 124 (1882); 
Lookout Bank v. Aull, 93 Tenn. 645, 27 S.W. 1014 (1894); Passumpsic Bank v. Goss, 31 Vt. 
315 (1858); Dixon v. Dixon, 31 Vt. 450 (1859); F. & M. Bank v. Humphrey, 36 Vt. 554 (1864); 
Frank & Adler v. Lilienfeld, 33 Gratt. (Va.) 377 (1880). 
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There has never been any suggestion that a payee could not be a , 
holder in due course because of anything contained in Section 52 (1), (2) 
or (3). But the main argument that the payee cannot be a holder in due 
course is that Section 52 (4), and other sections, prescribe that a person | 
to be a holder in due course must not only have taken the instrument for 
value, in good faith and before maturity, but also that he must have 
acquired the instrument by “negotiation.” This argument is not without 
force. Section 52 (4), repeating in part the substance of Section 52 (3), 
requires as a condition of one’s being a holder in due course, “‘that at the 
time it was negotiated to him he had no notice of any infirmity in the 
instrument or defect in the title of the person negotiating it.” Again, Sec- 
tion 14, in prescribing the effect of an instrument’s being executed and, 
delivered blank as to some material particular, provides: “But if any 
such instrument, after completion, is negotiated to a holder in due course, 
it is valid and effectual for all purposes in his hands, and he may enforce 
it as if it had been filled up strictly in accordance with the authority given 
and within a reasonable time.” The negative implication from Section 
52 (4) and Section 14 is that if the instrument was acquired by the one + 
claiming protection by some process other than a “negotiation,” such 
party could not be a holder in due course. 

A similar implication arises from Section 16 which deals with the effect 
of the non-delivery of a completed instrument. The section provides that 
‘“‘where the instrument is in the hands of a holder in due course, a valid 
delivery thereof by all parties prior to him so as to make them liable to 
him is conclusively presumed.’’ But the section also states the converse 
of the proposition last stated by saying that “as between immediate 
parties, and as regards a remote party other than a holder in due course, 
the delivery, in order to be effectual, must be made either by or under the 
authority of the party making, drawing, accepting, or indorsing, as the 
case may be; and in such case the delivery may be shown to have been 
conditional, or for a special purpose only, and not for the purpose of 
transferring the property in the instrument.” The section speaks as 
though there were an insuperable obstacle to one’s being a holder in due 
course if he were an “immediate party” with respect to the maker or 
drawer. 

Thus the question as to whether the payee may be a holder in due 
course seems to turn on the question as to whether the payee takes by 
“negotiation” and whether the payee and the maker or drawer are “im- 
mediate parties” within the meaning of the sections referred to. 

Section 30 defines a negotiation as follows: ‘An instrument is negoti- 
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ated when it is transferred from one person to another in such manner as 
to constitute the transferee the holder thereof.’’ Thus far the payee ful- 
fils the conditions of this section because he is a “holder” under Section 
191. But the section adds: “If payable to bearer it is negotiated by de- 
livery; if payable to order it is negotiated by the indorsement of the holder 
completed by delivery.” The implication is that the only person who may 
negotiate an instrument is a “holder,”’ and the maker or drawer certainly 
does not fall within the definition of “holder.” This implication from Sec- 
tion 30 is confirmed by the definition of the term “issue” in Section 191 
which reads: “ ‘Issue’ means the first delivery of the instrument, com- 
plete in form, to a person who takes it as a holder.” 

Thus, the definition of “negotiation” and of “issue’’ are quite con- 
sistent. Under the definition of “delivery” in Section 191 which “means 
transfer of possession, actual or constructive, from one person to another” 
it is apparent that there can be a delivery to one who does not take as 
holder. But, if a delivery is to amount to an issuance, the instrument must 
be delivered to one who takes as holder. Hence it is correct to speak of a 
transfer of an instrument by the maker or drawer to a third party other 
than a holder, to be by him handed to the payee as a “delivery”’ under 
Section 191, but such an instrument is not issued until it is in the hands 
of one who takes as holder. The above general set of facts is the normal 
situation which brings up the problem as to whether a payee may be a 
holder in due course. It is clear that the payee takes by issuance, and not 
by negotiation, at least on a literal interpretation of the sections quoted, 
and without taking into consideration the qualification to all definitions 
contained in Section 191, i.e., that the terms therein defined are to be 
construed as such “unless the context otherwise requires.’’ The courts 
that have held that a payee cannot be a holder in due course have relied 
upon the reasoning outlined above either in whole or in part.’ 


2 In Herdman v. Wheeler, [1902] 1 K.B. 361 and Lewis v. Clay, 77 L.T.N.S. 653 (1897) it 
was apparently the view of the court that the payee could not be a holder in due course. But in 
Lloyds Bank v. Cooke, [1907] 1 K.B. 794, a contrary result was reached, but the payee here 
may have been protected on the principle of estoppel. And along this line see Smith v. Prosser, 
[1907] 2 K.B. 735; Glennie v. Bruce Smith, [1908] 1 K.B. 263; and Talbot v. Von Boris, [1911] 
1 K.B. 854. Above cases discussed by A. M. Hamilton in 24 Jur. Rev. 41 (1912); the writer 
favors the view that the payee should not be treated as a holder in due course. And by Profes- 
sor Feezer in his article in 9g Minn. L. Rev. 101, 105-111 (1925), who takes the contrary view. 
In Jones v. Waring, [1925] 2 K.B. 612, the Court of Appeal proceeded on the theory that a 
payee could be a holder in due course, but this decision was reversed by the House of Lords, 
[1926] A.C. 670. The decision cannot be taken to establish the law in England that a payee can- 
not be a holder in due course. While the judges stated that a payee could not be a holder in due 
course, the issue was decided mainly on other grounds. Disapproved in 25 Mich. L. Rev. 535 
(1927). Plaintiff’s right to recover on quasi-contract grounds disapproved in 11 Minn. L. Rev. 
384 (1927), and 75 Univ. Pa. L. Rev. 274 (1927). See further comment on this case in 40 Harv. 
L. Rev. 494 (1927), and 36 Yale L. Jour. 1005 (1927). The English cases are discussed by Pro- 
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But while this argument has a persuasive appeal there is an entirely 
different construction that can be placed upon these sections. In the first 
place it should be noted that Section 52 undertakes to prescribe the gen- 


fessor Aigler in his article, Payees as Holders in Due Course, 36 Yale L. Jour. 608, 613-619 
(1927), in which he concludes that “the generality of the language as to the situation of a payee 
under the Bills of Exchange Act leaves it very difficult for any other and therefore inferior Eng- 
lish court to reach what is believed to be the sound conclusion,” i.e., that a payee may be a 
holder in due course. 

Davis v. Nat. City Bank of Rome, 167 S.E. 191 (Ga. App. 1932) holds that a payee cannot 
be a holder in due course with a full discussion of the question. 

In Vander Ploeg v. Van Zuuk, 135 Iowa 350, 112 N.W. 807 (1907), defendants signed a note 
blank as to the amount and payee’s name, as accommodation makers for the partner of one of 
them. Plaintiff's name was inserted as payee and the instrument was delivered in violation of 
the agreement with the defendants. Directed verdict for defendant was affirmed. The court 
held that under Sections 52 and 14 the payee could not be a holder in due course because the 
term holder in due course thereunder “‘seems unquestionably to be used to indicate a person to 
whom after completion and delivery the instrument has been negotiated.” The court distinctly 
refused to say that under no circumstances could the payee be a holder in due course. The 
court said (135 Iowa at 535): ““We donot mean to say that in no case can the person named as 
payee in a negotiable instrument be the holder thereof ‘in due course.’ If A, purchasing a 
draft to be transmitted to B in payment of A’s debt to B, causes the draft to be payable to B no 
doubt A is the holder of such draft, and B taking it for value becomes a holder in due course. 
. . . . No doubt the payee named in a promissory note might under similar circumstances be a 
holder in due course.” The court says this result cannot be reached here “for the check was not 
delivered by the drawer as a valid and complete instrument to the person intrusted with it, but 
it was given into his hands only for delivery to the payee in extinguishment of the drawer’s debt 
to the payee Before such delivery the person intrusted with it was not a holder.” 

Followed in Builders’ Lime & Cement Co. v. Weimer, 170 Iowa 144, 150 N.W. 100 (1915); 
Devoy & Kuhn Coal & Coke Co. v. Huttig, 174 Iowa 357, 156 N.W. 413 (1916). The court here 
refused to overrule Vander Ploeg v. Van Zuuk, supra, despite the subsequent cases of Lloyds 
Bank v. Cooke, supra, and Smith v. Prosser, supra, which seemed to discredit the prior cases of 
Lewis v. Clay, supra, and Herdman v. Wheeler, supra, on which the Iowa court relied in part in 
Vander Ploeg v. Van Zuuk, supra. In none of these cases was there any re-examination of the 
question. 

In Farmers’ Savings Bank of Ruthven v. Grange, 199 Iowa 978, 203 N.W. 37 (1925) where a 
third party obtained the defendant’s note by fraud, the same being payable to plaintiff bank, 
which took said note as collateral security for the bank’s loan of the same amount to the one 
who procured the note, it was held, without citation of any authority or any discussion of the 
problem as to the payee’s status as a holder in due course, that plantiff could recover from the 
maker free from his defense of fraud. The same method was pursued in allowing the payee to 
recover in Commercial State Bank of Britt v. Beers, 199 Iowa 864, 202 N.W. 757 (1925). And 
see also Marion Sav. Bank v. Leahy, 2co Iowa 220, 204 N.W. 456 (1925), and Henderson v. 
Holt, 201 Iowa 1017, 206 N.W. 134 (1925). 

Southern Nat. Life Realty Corp. v. People’s Bank, 178 Ky. 80, 198 S.W. 543 (1917). Payee 
not a holder in due course because one may be such only when the instrument has been nego- 
tiated to him and a payee takes not by negotiation but by issuance as defined in Section 191. 
Surety’s special defense of release of security by the payee to the principal debtor a good de- 
fense. 

But Thompson v. Peck, 217 Ky. 766, 290 SW. 722 (1927) while not a definite adverse hold- 
ing to the above case, was disposed of in such a manner as to raise the question whether the 
earlier case would necessarily be followed. 

The Missouri cases seem to hold that a payee cannot be a holder in due course, though other 
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eral situation of fact which must be present before a holder has a right to 
recover thereon free from equities of defense and equities of ownership. 
These general requirements are three: purchase in good faith, before 
maturity and for value. These are set forth in sub-sections (1), (2) and 


factors in the cases account for the specific results reached. St. Charles Savings Bank v. Ed- 
wards, 243 Mo. 553, 147 S.W. 978 (1912); Long v. Mason, 273 Mo. 266, 200 S.W. 1062 (1918), 
affg. 185 Mo. App. 641, 171 S.W. 690 (1914); Gates City Nat. Bank v. Burton, 316 Mo. 1338, 
296 S.W. 375 (1927). The latter case was disapproved in 76 Univ. Pa. L. Rev. 204 (1917), 
wherein the writer takes the position that the question as to whether the payee could not be a 
holder in due course was not properly involved. And see also Canada v. Shuttee, 210 Mo. App. 
614, 235 S.W. 824 (1922) and Mutual Life of Illinois v. McKinnis, 15 S.W. (2d) 935 (Mo. App. 
1929); Bolton v. Wharton, 136 S.C. 242, 161 S.E. 454 (1931) (dictum payee not a holder in due 
course). 

In Hathaway v. Delaware County, 185 N.Y. 368, 78 N.E. 153 (1906), while the point was 
not discussed, the view taken was consistent with that which denies to a payee the status of a 
holder in due course. In Brown v. Rowan, 91 Misc. 220, 154 N.Y.S. 1098 (1915) the court took 
the view that a payee could be a holder in due course. Accord: Bergstrom v. Ritz-Carlton 
Restaurant & Hotel Co., 171 App. Div. 776, 157 N.Y.S. 959 (1916). A contrary view is ex- 
pressed in Miller v. Campbell, 173 App. Div. 821, 160 N.Y.S. 834 (1916). The point was in- 
volved and discussed at length in Empire Trust Co. v. President and Directors of Manhattan 
Co., 97 Misc. 694, 162 N.Y.S. 629 (1916), affd. without opinion in 180 App. Div. 891, 166 
N.Y.S. 1093 (1917). The court here approves generally the policy of protecting some payees as 
holders in due course, but denies protection to the payee in the case at bar for the reason that 
the third party, a thief, who transferred a certified check stolen from the certifying bank, to the 
payee was one who had not obtained it by the voluntary act of the drawer. The case is dis- 
approved in 30 Harv. L. Rev. 515 (1917). The case is approved in 20 Col. L. Rev. 749, 760 
(1920), by Professor Moore on the ground that the thief presented himself to the payee not as 
a remitter but as agent for the drawer. 

In Potts v. First State Bank of Talihina, 51 Okla. 162, 151 Pac. 859 (1915) the payee was al- 
lowed to recover from a surety maker whose signature was obtained by fraud of the principal 
debtor. There was no discussion of the Negotiable Instruments Law or citation of cases on the 
point. Cited with approval in Citizens’ State Bank v. Cressler, 69 Okla. 68, 170 Pac. 230 
(1917). But in First Nat. Bank of Poteau v. Allen, 88 Okla. 162, 212 Pac. 597 (1923) where an 
agent of the payee, for his own purposes, fraudulently obtained the defendants’ note, it was held 
that the payee could not recover. The court, upon the assumption that the holder could be a 
holder in due course, found that the payee was not such, because it parted with no value. No 
discussion of the sections or cases on the point. In Strother v. Wilkinson, 90 Okla. 247, 216 Pac. 
436 (1923) the court recognized that many cases hold that a payee may be a holder in due 
course, but stated that First Nat. Bank of Poteau v. Allen, supra, had held the contrary, a deci- 
sion here followed. In Rice v. Jones, 102 Okla. 30, 225 Pac. 958 (1924), the court adhered to 
that rule that a payee could not be a holder in due course, with a full citation of authorities on 
both sides of the controversy. Payee here denied the right to recover upon a materially altered 
instrument according to its original tenor. Accord: Farmers’ State Bank of Afton v. Mowry, 
107 Okla. 275, 232 Pac. 26 (1925) but the court refers to Potts v. First State Bank of Talihina, 
supra, with approval. In Bond v. Krugg, 115 Okla. 202, 242 Pac. 559 (1925) the payee was 
allowed to recover from the drawer free from a possible personal defense, although the court 
viewed the case as one not involving the law of negotiable instruments: And at the same time 
the court said that the payee could not be a payee in due course and this question was “‘no 
longer open.” See also First Nat. Bank of Westville v. Russell, 128 Okla. 222, 262 Pac. 205 
(1927). 

The South Dakota cases are in accord with those cases where the instrument was procured 
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(3). In reality all three requirements are contained in sub-sections (2) 
and (3) of Section 54. The importance to be attached to this observation 
is that nowhere in the language which sets forth these general require- 
ments of good faith purchase for value and before maturity is there the 
slightest intimation that a payee could not be a holder in due course. Nor 
has it ever been so contended. The whole argument that the payee can- 
not be a holder in due course is predicated upon Section 52 (4) which 
seems to require by implication, that only those holders can be holders in - 
due course who take by negotiation. This implication is by no means 
mandatory for these reasons. Section 52 (3), in laying down the rule of 
purchase in good faith simply says that the requirement is ‘‘that he took 
it in good faith.” One may “‘take” an instrument by issuance as well as - 
by “negotiation.”” A broader term could scarcely have been used. The 
framers of the Act carefully avoided the use of terms having technical 
significations such as that of “negotiation” or “issue.” The language of 
Section 52 (3), because it is laying down the general rule should be the 
determining factor in the problem of construction here raised. 

An examination of Section 52 (1) and Section 52 (4), shows that the 
use of the term “‘negotiation”’ in the latter sub-section was never intended 
to introduce the further requirement that a holder, to be a holder in due 


by the fraud of a third party. But the court has stated its approval of cases holding that a payee 
may be a holder in due course, wherever it can find facts sufficient to constitute an estoppel. 
The following cases would therefore not necessarily be authority in a case where an agent of the 
maker fraudulently diverted the instrument or any other case where an estoppel could be 
found. In Britton Milling Co. v. Williams, 44 S.D. 464, 184 N.W. 265 (1921), 45 S.D. 274, 187 
N.W. 159 (1922) where a third party fraudulently obtained a note signed by the defendant as 
maker, and transferred to the payee, who took for value and in good faith, the court held that 
the payee could not be a holder in due course because Section 52 (4) ‘“‘contemplates that to be a 
holder in due course the holder must have acquired the note by ‘negotiation’ . . . . and not by 
‘issue’ ”’ as was done in this case. However, judgment for defendant having been rendered by 
the trial court on directed verdict which the Supreme Court decided was erroneous, reversed 
and remanded for new trial. On rehearing, the former decision was affirmed. The court went 
more thoroughly into the question as to the payee’s status. The court agreed with many of the 
cases which hold that a payee may be a holder in due course, but did so on the ground that the 
results there reached should have been predicated on the doctrine of estoppel. The case is criti- 
cized adversely in 1 Wis. L. Rev. 421 (1922). The case was approved in Tripp State Bank v. 
Jerke, 45 S.D. 448, 188 N.W. 314 (1922) but in this case plaintiff, payee, was not a holder in due 
course because it had notice of the maker’s defense at the time of purchase; affd. on rehearing 
45 S.D. 580, 189 N.W. 514 (1922). Case followed in First Nat. Bank of Jasper v. Larson, 53 
S.D. 262, 220 N.W. 506 (1928) and in Security Holding Co. v. Johnson, 57 S.D. 163, 231 N.W. 
536 (1930). In these cases a third party procured the defendant’s note, subject to a personal 
defense, naming plaintiff bank as payee. It has been suggested that the above cases have been 
the result of the specific language of Sections 14 and 16 of the Negotiable Instruments Law in the 
South Dakota draft, which differs from that of the Uniform Act, though the court made no ref- 
erence to them, and the reasonableness of this basis has been disapproved. See Feezer, May the 
Payee of a Negotiable Instrument be a Holder in Due Course, 9 Minn. L. Rev. ror, 119 (1925). 
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course must always have acquired the instrument by negotiation. The 
real purpose of sub-sections (1) and (4) of Section 52 was to elaborate the 
idea of good faith, and its converse, bad faith. The term “negotiated”’ in 
sub-section (4) was used in the very loose general sense of transfer and 
not in the restricted sense of Section 30. If this were not so the framers 
of the Act would not have used a form of the verb “take” in sub-section 
(3), where they were imposing the general requirement. 

This elaboration of the idea of good faith is explainable in the light of 
the history of the problem here dealt with. At common law, in those 
cases where the evidence of bad faith was to be found on the instrument 
itself, the courts played a more prominent part in deciding what facts, 
disclosed on the instrument, did or did not establish good faith or bad 
faith, than they did where the evidence of bad faith lay in extrinsic cir- 
cumstances. The courts spoke of instruments wherein there was evidence 
of bad faith as not being complete or regular. Very naturally, in the 
interest of certainty the framers of the Act continued recognition of this 
class of cases and did so in Section 52 (1), though the content of this sub- 
section is also in Section 52 (3). It should be further noted that there is 
nothing in Section 52 (1) which in any way suggests that the operation of 
the sub-section is in any way conditioned upon the manner in which the 
party claiming protection acquired the instrument, whether by “taking,” 
by “negotiation,” by “issuance,” or by “transfer.” This observation lends 
force to the claim that the use of the term “negotiation” in Section 52 (4) 
was not in the restricted sense of Section 30. This sub-section was put 
in to refer to cases where the evidence of bad faith lay in extrinsic circum- 
stances. In short, sub-section (3) was broken down into these two parts 
and dealt with separately. That this is so appears more fully from the 
fact that sub-section (1) is further elaborated in Sections 12, 13, and 14, 
and different phases of sub-section (4) are further and more specifically 
dealt with in Sections 55 and 56. The whole pattern is quite consistent 
if the use of the term “negotiation” in Section 52 (4) is read as a synonym 
for the term “‘took’’ as used in Section 52 (3). It is quite inconsistent, if 
not inexplicable, if read otherwise. 

The rest of the argument that a payee may be a holder in due course 
is readily suggested. Section 14, in dealing with incomplete instruments, 
provides: “But if any such instrument, after completion, is negotiated 
to a holder in due course, it is valid and effectual.” The term “negotia- 
tion” should not be read with the meaning set forth in Section 30, one, 
because that idea is not contained in Section 52 which deals specifically 
with the requirements of one’s being a holder in due course when properly 
construed; two, the term “negotiation” is used in too incidental a manner 





THE PAYEE AS A HOLDER IN DUE COURSE 735 


to be given the important consequences of depriving a payee of his posi- 
tion as a holder in due course; three, inasmuch as Section 14 is one of the 
specific instances dealt with in Section 52 (1), the silence of Section 52 (1), 
on this matter tends strongly to widen the meaning of the term “‘negotia- 
tion” as used in Section 14; four, the framers of the Act could hardly 
have introduced the idea of requiring a technical negotiation as defined 
in Section 30, in Section 14, and at the same time leaving it out of sections 
which deal with other types of incomplete and irregular paper such as are 
dealt with in Sections 12 and 13, i.e., the ante-dated or post-dated instru- 
ment and the case of the insertion of a wrong date in instruments executed 
in blank as to date. And finally the framers of the Act would hardly have 
required a technical negotiation as a condition of one’s being a holder in 
due course with respect to the one type of defense or equity, such as is 
set forth in Section 14 without at the same time prescribing the same re- 
quirement for all other defenses and equities which are shut off in the 
hands of the holder in due course. 

Similarly, the argument, drawn from Section 16, that one to be a holder 
in due course must not be a party immediate to the party seeking to set 
up the defense or equity, was not used, in the sense that if the plaintiff 
and defendant were immediate parties as a matter of form on the instru- 
ment, the plaintiff could by no possibility be a holder in due course. If 
the term “immediate,” as used in Section 16, was intended to have any 
meaning it was used to refer to matters of substance, not form. That is, if 
the plaintiff and defendant were immediate parties, i.e., payee and maker, 
in the sense that the payee was “immediate” to the terms and conditions 
under which the instrument was executed by the maker, this fact would 
bar the payee from being a holder in due course, as indeed he would be so 
barred under Section 52. Again, it is hardly conceivable that the framers 
of the Act would deprive the payee of his position as a holder in due course 
with respect to the defense of non-delivery of a completed instrument— 
the only defense dealt with by Section 16—and not make a similar pro- 
vision with respect to all other personal defenses, such as want of con- 
sideration, breach of contract, fraud, etc. But this they did not do, show- 
ing that the use of the expression “immediate parties” in Section 16, was 
quite incidental to the main rule being laid down, i.e., that the defense 
of non-delivery or of conditional delivery was available against parties 
other than holders in due course. Most of the cases have held that the 
payee may be a holder in due course.’ 

There are several situations of fact where a third person, not a party to 


3 Ex parte Goldberg v. Lewis, 191 Ala. 356, 67 So. 839 (1914), full discussion of the cases. 
Payee recovers from the surety maker whose signature was obtained by the principal maker by 
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the instrument, will be in possession of an instrument prior to its delivery 
by him to the payee. These situations may be classified in various ways. 
Such classifications may or may not be important in determining whether 
a payee should or should not be a holder in due course. It will be noted in 
the cases heretofore cited, particularly those wherein the payee was denied 
the position of a holder in due course, that the court indicates that, under 
other circumstances, it might or would hold that a payee would be a holder 
in due course. And in jurisdictions which have held that a payee could 
be a holder in due course, it is possible that, in later cases, the court might 
restrict such holdings to the class of facts which it had before it, and deny 
the payee the status of a holder in due course in other situations which 
have not as yet been presented. It is possible to hold that a payee will 
always be a holder in due course where he fulfills the conditions of taking 
for value, before maturity and in good faith. It is possible to hold the 
converse, i.e., that under no circumstances may the payee be a holder in 
due course. Between these two extremes an intermediate course is pos- 
sible wherein the protection of the payee as a holder in due course will be 
made to depend not only upon his taking in good faith, for value and 
before maturity, but upon the presence of certain facts in the relation 
between the maker or drawer and the third party or upon the character 


fraud. Followed in Dinsmore v. Cooper, 212 Ala. 45, 103 So. 460 (1925); Green v. Martin, 222 
Ala. 358, 132 So. 882 (1931). 

Hardy v. Ouachita Nat. Bank of Monroe, 165 Ark. 532, 265 S.W. 74 (1924). No discussion. 
Smith v. Ryan, 175 Ark. 23, 298 S.W. 498 (1927). No discussion. Saxon v. McGill, 179 Ark. 
415, 16S.W. (2d) 987 (1929) relying on the Massachusetts and Alabama cases. Contra cases not 
referred to. 

Johnson v. Ulrey, 201 Cal. 456, 257 Pac. 505 (1927). Nodiscussion. Pasadena Nat. Bank v. 
Shorten, 96 Cal. App. 451, 274 Pac. 358 (1929). No discussion. Dictum that a payee cannot be 
a holder in due course in Hockett v. Pacific States Auxiliary Corp., 15 P. (2d) 547 (Cal. App. 
1932) but on review by Supreme Court payee recovered, 23 P. (2d) 512 (Cal. 1933). 

Baggish v. Offengand, 97 Conn. 312, 116 Atl. 614 (1922). No discussion. 

The state of the law in Idaho is confused due to decisions which have held both ways on the 
question. Three cases hold that the payee may be a holder in due course, and one holds contra. 
The last expression of the court states that the payee may be a holder in due course. 

In Redfield v. Wells, 31 Ida. 415, 173 Pac. 640 (1918) a completed check, delivered by the 
drawer to his own agent for delivery to the payee, was used by the agent to pay his own debt 
to the payee. Held: payee was a holder in due course. The court relied on the Massachusetts, 
Alabama, and Montana cases. But in Consolidated Wagon & Machine Co. v. Housman, 38 
Ida. 343. 221 Pac. 143 (1923), where a note was signed by defendant, accommodation endors- 
er, in blank, delivered by him to another accommodation endorser, and the note subsequently 
filled up and delivered to the payee in violation of his instructions, the court held that the payee 
could not be a holder in due course. No reference was made to the prior case or to the cases 
therein relied on. The court here relied on Vander Ploeg v. Van Zuuk, 135 Iowa 350, 112 N.W. 
807 (1907). In Utah State Nat. Bank v. Springer, 44 Ida. 599, 258 Pac. 522 (1927) the court, 
without referring to the Housman case, supra, held that the payee could be a holder in due 
course, relying on Redfield v. Wells, supra. In McLaughlin’s Store v. Copeman, 50 Ida. 214, 
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of the representation made by the third party to the payee. As yet there 
have been too few cases involving the problem to warrant any safe con- 
clusions as to whether certain courts are plotting the middle course. The 
strongest indications are merely that this may happen, and these indica- 
tions are to be found chiefly in those cases where the courts have denied 
the payee the rights of a holder in due course and at the same time used 
guarded language which could be used to reach a contrary result in other 
situations. If this should occur, there is very little to be found in the cases 
which points, with certainty, to the facts that will be regarded as de- 
termining. 

This middle ground has, however, been explored by certain writers and 
various courses charted. Professor Moore would make the protection of 
the payee turn on the question as to whether the third party, non-holder, 
was in fact a purchaser of any kind of negotiable paper, or whether he 
created, in the mind of the payee, the appearance of being a remitter who 
had purchased, from the maker or drawer, what he terms a remittable 
bill, note or bank draft, i.e., such an instrument which as a matter of 
business custom is commonly used for the purpose of making remittances 
to creditors, and would deny protection to the payee in a case where the 
third party appeared to be, not a purchaser of a remittable bill or note, 


294 Pac. 523, (1930) the court said: “this court has apparently adopted the view that under 
certain circumstances the payee may become the holder in due course.” 

Drumm Const. Co. v. Forbes, 305 Ill. 303, 137 N.E. 225 (1922). Relied on Massachusetts 
and Alabama cases. See notes in 36 Harv. L. Rev. 751 (1923), 18 Ill. L. Rev. 47 (1923), and 21 
Mich. L. Rev. 591 (1923). 

In First Nat. Bank of Herington v. Lyons Exch. Bank, 100 Kan, 194, 164 Pac. 137 (1917), A 
obtained a draft from defendant drawer by fraud. The draft was made payable to the president 
of plaintiff bank and delivered to him in payment of A’s note to the plaintiff bank. Held: for 
defendant, drawer, but on the ground that the plaintiff was not in fact a holder in due course. 
The court refers to the conflict of authority but takes no position thereon. 

In Ladd v. Read, 114 Kan. 175, 217 Pac. 273 (1923), the court refers to the conflict of 
authority, takes no position with respect thereto, but states, obifer, that “the act contains 
nothing preventing the payee of a note, the signature to which was obtained by fraud, from ac- 
quiring it in such a way as to be able to endorse it under the ordinary equitable principles that 
give protection to an innocent purchaser because of his character as such, which are similar to, 
although not precisely the same as those relating to the holder in due course of negotiable 
paper.” 

Portland Morris Plan Bank v. Winckler, 127 Me. 306, 143 Atl. 173 (1928) (dictum). 

Boston Steel & Iron Co. v. Steuer, 183 Mass. 140, 66 N.E. 646 (1903). Leading case. 
Thorpe v. White, 188 Mass. 333, 74 N.E. 592 (1905); J. G. Brill Co. v. Norton & T. St. Ry. Co., 
189 Mass. 431, 75 N.E. 1090 (1905). Liberty Trust Co. v. Tilton, 217 Mass. 462, 105 N.E. 
605 (1914) (leading case). National Investment & Security Co. v. Corey, 222 Mass. 543, 111 
N.E. 357 (1916); Colonial Fur Ranching Co. v. First Nat. Bank of Boston, 227 Mass. 12, 116 
N.E. 731 (1917); McLaughlin v. Paine Furniture Co., 245 Mass. 377, 139 N.E. 542 (1923); Tre- 
mont Trust Co. v. Noyes, 246 Mass. 197, 141 N.E. 93 (1923); N. H. Nat. Bank v. Garage & 
Factory E. Co., 267 Mass. 483, 166 N.E. 840 (1929); Karlsberg v. Frank, 282 Mass. 94, 184 
N.E. 387 (1933). 
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but an agent of the maker or drawer of either a remittable or non-remit- 
table bill or note, if and when the applicable law of agency so dictated.‘ 

Professor Aigler selects other facts as determining. He notes that in 
some cases the party who delivers the instrument to the payee is a party 
to the instrument, for example, a co-maker or indorser, and in delivering 
it to the payee diverts it from the purposes intended by the other obligors 
thereon. In such a case he says the payee takes the instrument as a 
promisee. He also notes that sometimes the party who delivers to the 
payee is not a party to the instrument. He may be an agent of the drawer 
or a remitter who has obtained the instrument for the purpose of remitting 
to the payee. The subsequent acquisition of the instrument by the payee 
is referred to as a taking by purchase. After pointing out that the law of 
bills and notes is derived in part from the law of contract and in part from 
the law of property, he concludes that where the payee takes as a prom- 
isee, as above defined, the law of contract should control and personal 
defenses let in, i.e., in this case the payee could not be a holder in due 
course. But that where the payee takes the instrument from one not a 
party to the instrument, the payee takes by purchase. The law of prop- 
erty should control and that in such case the payee could be a holder in 
due course.’ 

On the other hand Professor Feezer finds no occasion for placing any 


such limitations on the payee’s rights. He “adopts the view that a payee 
of a negotiable instrument may be a holder in due course where the cir- 
cumstances are otherwise such as would bring an indorsee within the 


4In reaching this result Professor Moore has adopted a classification scheme which takes 
into account more of the underlying facts of the transaction. Accordingly he notes that the 
third party may have purchased the instrument from the drawer, i.e., a purchasing remitter, or 
the third person may be an agent remitter, a depositary remitter, borrowing remitter, or a 
thief. He concludes that “[one] who holds himself out as a purchasing remitter of almost any 
kind of bill or note, is granted a power to subject the signer to an obligation to the innocent 
payee for value, whether the third person be a defaulting agent, bailee or bailiff, diverting bor- 
rowing remitter or one who has no claim upon it by reason of no consideration, failure of con- 
sideration, conditional delivery, collateral agreement, fraud, duress, etc The scope of 
the power of the third person . . . . in instances where the third person appears in his authentic 
character of agent, depositary or borrowing remitter, is not present when he disguises himself 
as a purchasing remitter If, however, the purchasing remitter of a remittable bill or 
note, who has induced the making of the writing by false representation or duress, etc., or one 
who has stolen such an instrument from the signer, should represent himself as agent in dis- 
posing of it to the payee, the latter would acquire no claim against the drawer or maker. For 
the protection accorded innocent purchasers from those having no claims depends upon appar- 
ent ownership. The same legal consequences would follow in every case of a third person who 
fraudulently purchased a check from the drawer and sold it to the innocent payee.” See 
Moore, The Right of a Remitter of a Bill or Note, 20 Col. L. Rev. 749, 758, 760 (1920). 


s Aigler, Payees as Holders in Due Course, 36 Yale L. Jour. 608 (1927). 


¢ Feezer, May the Payee of a Negotiable Instrument be a Holder in Due Course?, 9 Minn. 
L. Rev. 101 (1925). 
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definition of holder in due course in Section 52 of the Negotiable Instru- 
ments Law.” In a note’ on this question the writer in commenting upon 
the distinctions suggested by Professor Aigler between the status of a 
payee as a promisee and the payee as a purchaser, says that 

In a case of a suit by the payee against an accommodation indorser, where delivery 
was made directly by the maker to the payee, . . . . the desirability of recognizing the 
possibility of a payee being a holder in due course is most apparent. And for this pur- 
pose it would seem to be immaterial whether the payee may be said to have taken as 
‘purchaser’ or as ‘promisee.’ 

The same writer disapproves of the suggestion made by Professor Moore 
that a payee should not be a holder in due course when he takes from a 
third party who represented that he was an agent of the maker or drawer. 
The writer concludes: 

It is believed that the wisest course would be to place the payee on the same footing 
as any other taker of a negotiable instrument. As pointed out in the case between 
maker and payee alone, where no other parties are concerned, this would allow re- 
covery as against maker or drawer where there has been a failure of consideration or a 
taking in bad faith. But it would allow recovery against a co-maker, accommodation 
indorser and acceptor where such defenses by maker or drawer do not exist and de- 
fenses between such parties and the drawer or maker are sought to be interposed. 
.... The ‘remitter’ situation presents an additional factor, that is, protection from 
defenses between drawer or maker and ‘remitter.’ 

To the present writer the views expressed by the last two writers above 
referred to seem preferable. If the payee is to be a holder in due course 
at all he should be such on the same terms as those who take from prior 
holders, i.e., on proof of taking in good faith, for value and before matu- 
rity. The particular set of facts which has made possible the perpetration 
of the fraud by the party who delivers the instrument to the payee upon 
the defendant obligor should be immaterial. Once it be granted that a 
payee may be a holder in due course under the Act, no limitations should 
be imposed other than those specified in Section 52, which concerns good 
faith taking for value before maturity. The proposition, apparently ac- 
cepted by some of the courts which have adopted the minority view, that 
a payee cannot be a holder in due course even though he is a good faith 
taker for value before maturity, and at the same time to state (obi/er) that 
in other situations he may be a holder in due course is difficult to sustain 
as a matter of statutory construction. Nor are such distinctions per- 
suasive on the matter of policy. 

In this connection, however, attention should be called to Section 52 (1) 
of the Negotiable Instruments Law which provides that a holder to be 
a holder in due course must have taken the instrument when “‘it is com- 
plete and regular upon its face.”’ This provision is not an independent 


736 Yale L. Jour. 1005, 1007, 1012 (1927). 
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requirement but is a special manifestation of the more general require- 
ment that the instrument be taken in good faith. The quoted provision 
concerns those situations where the evidence of bad faith taking are to be 
found on the instrument itself, and not in extrinsic circumstances. The 
interpretation and application of this sub-section is, therefore, a question 
for the court and not for the jury. This section appears not to have been 
made use of in this line of cases. It is possible for a court to hold that a 
payee may be a holder in due course and to use Section 52 (1) as a basis 
for denying this status to a particular payee who has taken an instrument 
which, under this section, may be regarded as incomplete or irregular. 
Cases decided under this sub-section in other situations, not involving 
payees, then become usable in the payee situation. No doubt, under this 
sub-section, some of the cases which hold that under the facts presented 
the payee could not be a holder in due course, and some of the limitations 
suggested by the writers above referred to, could be justified. 

The Committee on Amendments to the Uniform Negotiable Instru- 
ments Act, of the National Conference of Commissioners on Uniform 
State Laws, of which Professor Karl N. Llewellyn is Chairman, proposes 
that the Negotiable Instruments Law be so amended as to insure the 
holding that the payee may be a holder in due course. In the sixth tenta- 
tive draft of these proposed amendments, considered by the Conference 


at its meeting in Grand Rapids in August, 1933, the Committee proposed 
the following amendments. It is suggested that Section 30 be amended 
so as to read as follows: 


An instrument is negotiated when it is transferred from one person to another in 
such a manner as to constitute the transferee the holder thereof. If payable to bearer 
it is negotiated by delivery; if payable to order it is negotiated either (a) by the indorse- 
ment of the holder completed by delivery, or (b) by delivery to the payee by a person who 
neither himself is, nor is reasonably to be regarded as making delivery on behalf of, a sole 
maker, drawer, or acceptor; or (c) by a drawer, maker, or acceptor purporting to issue 
the instrument for account of a person not a party thereto. 

In Section 16 they propose that the words “between immediate par- 
ties” in the second sentence, be eliminated and that there be inserted in 
lieu thereof the words “to a” so that the sentence will read “‘As fo a party 
other than a holder in due course”’ etc. 

In Section 52 the proposal is to make the introduction read: 

“A holder in due course is a payee or other holder who has taken the 
instrument under the following conditions: ....”; and to add a new 
sub-section (5) to read in part as follows: “Jn the case of a payee, that he 
had no notice that the person negotiating the instrument was acting wrong- 


These proposed amendments are sound and, if adopted, should remove 
the conflict of authority on this important question. 





THE RESURGENCE OF EQUITY* 


Percy BorpWELL** 


HE occasion for this article was the clarification in the writer’s 
mind of that interpenetration of underlying ideas which has been 
going on from the first between law and equity in the field of 
property. Sometimes the interpenetration has been by brutuwm fulmen as 
in the case of the Statute of Uses,’ sometimes by Royal Commission as in 
the case of the Commissioners on Real Property who were largely equity 
conveyancers,’? sometimes it has been by conscious imitation under the 
maxim that equity follows the law. More often, perhaps, it has come 
without observation, especially under new conditions and in a new coun- 
try. 

This interpenetration is much less controversial than the “fusion of 
law and equity” under the modern procedure acts or the related “conflict 
between law and equity” or the question of the nature of equitable inter- 
ests, or even the place of equity in the law school curriculum, but the 
controversy over these matters a decade and more ago sheds much light 
on the more extensive fusion already referred to and presents a useful 
point of attack. That controversy started with the reading of a paper by 
Professor Cook in 19123 urging the elimination of equity as a separate law 
school course and took a wide range. The controversy marked the passing 
of the historical attitude of Langdell and Ames as the prevalent attitude 
in law school thought. It was not, however, a new controversy but a con- 
tinuation in the academic field of the struggle that had gone on, particu- 
larly in England, between the common law and equity judges‘ in the half 
century preceding the Judicature Acts of 18735 and 1875,° which, of itself 
was merely a manifestation of that conflict between law and equity, 

* This paper was read before the Equity Round Table at the Association of American Law 
Schools at Chicago in December, 1933. 

** Professor of Law, State University of Iowa. 

* 27 Hen. VIII, c. 10. 


2 Campbell, afterwards Lord Campbell, headed the Commission and was ‘the only Com- 
mon lawyer selected.”’ 1 Life of Lord Campbell (1st ed. 1881) 457. 


3 Proceedings of the Association of American Law Schools (1912), 77; 3 Am. Law School 
Rev. 173 (1912). 

4 See 1 Warren, Introduction to Law Studies (3d ed. 1863), 537-567; Finlason, Our New 
Judicial System (1877), 118-125. 

5 36 and 37 Vict. c. 66. 6 38 and 39 Vict. c. 77. 
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which had existed from the beginning. The equity judges insisted there 
was no conflict, the common law judges insisted there was, and although 
equity triumphed in the form the Judicature Acts took, that of the con- 
solidation of the judiciary,’ a concession was made to the common law 
judges* of possible “conflict or variance between the rules of equity and 
the rules of the common law with reference to the same subject matter,’’? 
though here, as in the past, the equity rule was to prevail. 

Opinions have differed as to the importance, as well as to the accuracy, 
of these words of the Judicature Act. Pomeroy’® thought them of great 
importance and hoped for their adoption in other American legislation 
than that of Connecticut; Dean Clark” is inclined to think they are im- 
plied in all codes; Maitland” urged that this provision had been law for 
thirty years and had “produced very little fruit.” It was not as to the im- 
portance but as to the accuracy of these words, however, that real heat 
was engendered. Maitland’ denied there was any conflict between law 
and equity. Hohfeld"‘ characterized this as a “venerable fiction.’’ Mait- 
land’s view had been the accepted formula under which equity had grown 
and flourished. It was based on the notion that equity acted only on the 
person and did not affect the right. As a working formula, therefore, it 
explained much that was otherwise inexplicable, but that Maitland should 
have exalted this formula as he did is understandable only from his desire 


to stress the essential harmony of law and equity. It was the historian 
and equity practitioner speaking, rather than the jurist or layman. 

The controversy as to “conflict” or “no conflict” between law and 
equity seems largely to have been one of words and may be considered to 
have been laid to rest by the dictum of one not disinclined to the historical 
point of view, Dean (now Mr. Justice) Stone. He says: 


... the statement that equity and law do not conflict is a statement often made correct- 
ly with reference to the law administrative agencies of the two systems rather than to 
their conflicting doctrines. Equity did not restrain a judge or officer of the law courts, 
nor, after the subsidence of the famous controversy between Coke and Lord Ellesmere, 
did the law courts attempt to interfere with suitors in equity. Nor, indeed, did equity 
deny the operation of rules of law. It sought only to counteract them by compelling the 
defendant to relinquish the benefits of those rules in accordance with its decree. Until 
this decree became operative neither courts of law nor equity denied the operation of 

7 Finlason, supra note 4, 133. § Finlason, supra note 4, 122. 

9 36 and 37 Vict. c. 66, s. 25, Ss. 11. 

© Pomeroy, Code Remedies (4th ed. 1904), §§ 13-14. 

Clark, Code Pleading (1928), 65, § 16. 

" Maitland, Equity (1909), 162. 3 Maitland, supra note 12, 16-20, 152-155, 203. 


‘4 Hohfeld, Fundamental Legal Conceptions (1923), 159; see The Relations between Equity 
and Law, 115-154, and Supplemental Note on the Conflict of Law and Equity, 155-1509. 
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rules of law to define the substantive rights of the parties. In this narrow sense law and 
equity did not conflict; but that in a broader sense there was a conflict in that equity 
often adopted a different doctrine than that of the law courts and based its action upon 
it, does not now seem fairly open to question." 


If, as urged by Professor Cook," the old formula of “no conflict”’ still 
stands in the way of the simplification of procedure which the procedure 
acts of the last century tried to bring about, it is a great pity. 

A matter of much more difficulty is as to the nature of equitable rights 
affecting property. The questions of ‘“‘conflict between law and equity,” 
and of “fusion of law and equity,” gained prominence in the realm of 
statutory reform. On the other hand, the question of the nature of an 
equity, whether a mere right im personam, or a right in rem in the obliga- 
tion, or a right im rem in the property itself, would seem to be getting 
pretty far into the realm of analytical jurisprudence, and might be 
thought to be of little but speculative interest. But anyone conversant 
with the property reform in England in the last decade would know other- 
wise. To the writer, such underlying assumptions in that reform as that 
an equity was quite inferior to a legal right,’’ that to turn legal rights into 
equities was half the battle in getting rid of them,"* that equities in land 
should, for purposes of transfer, be treated like choses in action and the 


rule in Dearle v. Hall’? applied to them,”® that the doctrine of notice had 
been carried altogether too far,“ came as a surprise, so accustomed was 
he to think of equities as practically on the same plane with legal rights. 
Much of this difference in the legal atmosphere of the two countries is 
due no doubt to the universality of the recording acts in the United States, 


*18 Col. L. Rev. 97-8 (1918). The “quasi-administrative’’ character of equity cov- 
ered up the fact that it was in conflict with the common law. The common law as such re- 
mained formally untouched but the law as a whole was vitally affected. When the superiority 
of equity was established there was no longer an open clash, for where there was conflict equity 
prevailed. The wisdom of a few great chancellors and the inadequacy of the common law 
gained for equity a well-marked jurisdiction which was accepted without cavil by law and 
equity practitioners alike. As long as equity keeps within these well-marked bounds there is 
no real clash with law but the minute equity shows the reforming tendencies of its pre-Eldon 
days the clash is apparent and some such cry as government by injunction is heard. But such 
clashes would seem to be inevitable if we are to have an evolutionary development of the law 
and not be entirely dependent on cataclysmic progress by legislation. Maitland’s great con- 
tribution to this discussion would seem to have been that equity was not a self-contained sys- 
tem clashing with the law but a series of glosses supplementing and enriching the law. 

%© Cook, Equitable Defenses, 32 Yale L. Jour. 645, 649 (1923). 

7 Bordwell, Property Reform in England, 11 Iowa L. Rev. 1, 11-14 (1925). 

'8 Bordwell, supra note 17, 14-15. 19 3 Russell 1 (1823), affirmed id. 55 (1828). 

2° Bordwell, English Property Reform, 37 Yale L. Jour. 179, 199-201 (1927). 


= Bordwell, supra note 20, 203-204. 
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with their very great extension of the equitable doctrine of notice, but the 
different attitude towards equities has found expression in other ways 
such as in the early rejection in the United States of the doctrine of tack- 
ing mortgages,” to which Maitland, for instance, seemed to see no objec- 
tion.?3 

Notwithstanding the different place in the law an equity has in the 
United States from what it has in England, the traditional English view 
found perhaps its most vigorous expression in the writings of Langdell*4 
and Ames.** The protagonists in the assault on their views were Cook” 
and Hohfeld,?? but perhaps the simplest way or presenting the more 
modern American viewpoint is by a consideration of the discussion be- 
tween Professor Scott” and Dean Stone” on the nature of the rights of the 
cestui que trust. 

The position of the historical jurists, as outlined by Professor Scott, was 
that the cestui que trust was the owner of an obligation but that to call him 
“equitable owner” of the property itself was fundamentally wrong. They 
regarded ownership as one and indivisible and the ascription of ownership 
to more than one person as a contradiction in terms. They saw in the 
maxim that equity acts in personam a fundamental principle that doomed 
an equity to be a right in personam. They preferred to think of an equity 
as enforceable against determinate persons although the class was very 
large, rather than against the world at large subject to such exceptions as 
the purchaser in good faith.*° If against determinate persons, an equity 
would come within the generally accepted definition of a right in personam 
rather than of a right in rem.** Finally, it had been urged that many of 
the duties of the trustee are positive while duties that correlate with rights 
in rem are negative. 

With none of the positions of the historical jurists did Professor Scott 
agree. To use his language, Professor Cook had already shown “‘in a clear 


22 Ames, Lectures on Legal History (1913), 268. 
23 Maitland, supra note 12, 135. 

24 Langdell, A Brief Survey of Equity Jurisdiction (2d ed. 1908), 4-6; Summary of Equity 
Pleading (2d ed. 1883), 210-211. 

2s Ames, supra note 22, 262, 289. 

* Cook, The Powers of Courts of Equity, 15 Col. L. Rev. 37, 106, 228 (1915). 

27 Hohfeld, supra note 14, 120 ef seq. 

28 Scott, The Nature of the Rights of the Cestui Que Trust, 17 Col. L. Rev. 269 (1917). 


29 Stone, The Nature of the Rights of the Cestui Que Trust, 17 Col. L. Rev. 467 (1917), see 
also 18 id. gg-101 (1918). 


3° This point is made in this form by Maitland, supra note 12, 120. 
3* See Hohfeld, supra note 14, 72. 
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and convincing way, that the nature of the right is not determined by the 
nature of the action by which the right is vindicated; nor by the nature of 
the judgment or decree.”’* Furthermore, while it was true that the right 
of the cestui was not seisin, nor any part of it, yet that was merely to say 
that it was equitable and not legal. In ascribing equitable seisin and 
equitable estates to the cestui, equity was only carrying one step further 
the doctrine of the law courts with regard to land that ownership was not 
one and indivisible but could be split into many parts. “Equitable owner- 
ship” was a logical outcome of the law of estates.*3 Nor is the fact that 
the trustee has active duties inconsistent with the fact that he has nega- 
tive duties in common with the “‘world at large.’”’ The argument that an 
equity is only a right against a limited number of persons was not so easy 
to meet. But it was not the case of the purchaser in good faith that made 
the difficulty so much as the case of the disseisor and trespasser. There are 
many examples of legal owners whose rights may be cut off by the sale of 
the property to a purchaser in good faith, and yet no one would deny 
them the character of owners in the meantime. But as against adverse 
possessors and trespassers, the trustee is the representative of the prop- 
erty, and when the statute of limitations has run against him it has run 
against the cestui, notwithstanding the disability of the latter.*4 The 
equitable restriction, however, has been enforced against an adverse 
possessor,’ and Professor Scott’s answer to the general argument was 
that the disability of the cestui as against the adverse possessor was due, 
not to the weakness of equities in general, but to the fact that in some 
respects the cestui is more fortunate than the holder of other equities in 
having some one to look out for his interests, and that in this case the 
representation of the trustee has been unfortunately allowed to the cestui’s 
disadvantage.** ‘ 

Dean Stone’s answer?’ to Professor Scott was a masterly argument that 
while the right of the cestui might properly be considered a right in rem 
in the obligation, it could not properly be considered a right im rem in the 


3 Scott, supra note 28, 277. 


33 The views expressed on this point are the writer’s. They are, however, in line with Pro- 
fessor Scott’s position. 


34 Scott, supra note 28, 286 n. 59. 
35 In re Nisbet and Potts’ Contract, [1905] 1 Ch. 391, affirmed [1906] 1 Ch. 386. This case 
is a stumbling-block to those who would make an equity primarily an obligation. 


% The most important differences between equitable and legal interests are admirably 
summed up in Comment b, § 10 of Tentative Draft No. 1 of The Restatement of the Law of 
Property by The American Law Institute. 


37 See supra note 29. 
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property itself. He made the liability of third persons depend upon notice 
and the ethical consequences of such notice, rather than on the protection 
of a property right in the cestui. He made the most of the case of the 
disseissor and trespasser and of the right of the cestui to follow newly 
acquired property.** He demonstrated that the emphasis of equity on 
duty, and the fact that equity had acted on the person, had been real 
forces and had left their mark. He left one convinced that the emphasis 
placed by equity on duty and procedure still has as distinct a place in the 
law as the emphasis placed by law on right. Right and duty are correl- 
atives. Each needs its emphasis. Each needs its champion. There is as 
much of a role for equity to play in the future as it has played in the past, 
though its has lost its separate court and its separate suit. 

As to whether Dean Stone was right, however, in arguing that the 
analogy of the cestui’s interest to contract or obligation was greater than, 
or as great as, the analogy to property is a question. Certainly when the 
use was universal and when it was revived as a use on a use, and when it 
was extended by the Law of Property Act, 1925,5° the property element 
was predominant and not the trust and confidence. It is only when active 
duties are imposed, when there is a trust proper, that there is an argument 
for the predominance of duty. Dean Stone’s dislike of treating an equity 
as property was not confined to the case of the cestui. It extended to the 
treatment of equitable restrictions as equitable easements, and to the con- 
ception of equitable conversion in connection with specific performance.*° 
The argument against the “equitable easement’’ was supported by the 
perhaps blind application in an English case“ of the limitations of legal 
easements to equitable restrictions. Whatever the merits of his position, 
Dean Stone, now become Mr. Justice Stone, in 1926, admitted ‘‘the ex- 
pansion of equitable rights in personam upon contracts into rights in rem— 
the process by which equity has brought itself to the point where it finds 
itself doing what a generation ago it said it could not do.” 

The discussion over rights in rem and rights in personam shows how 
meaningless those terms have become. The distinction between rights 
against a determinate and against an indeterminate number of persons 
has little meaning as applied to equities affecting property, nor is the 

38 For a good summary of his argument, see 18 Col. L. Rev. 99-101 (1918). 

39 15 Geo. V, c. 20, § 1. 

4° As to this point see especially Stone, Equitable Conversion by Contract, 13 Col. L. Rev. 
369 (1913). 

4* London County Council v. Allen, [1914] 3 K.B. 642. 


# Stone, Review of Cook: Cases and Other Authorities on Equity, Vol. 2, 35 Yale L. Jour. 
646, 647 (1926). 
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distinction between rights against the many and against the few any 
better. Who can tell where the few leave off and the many commence? 
As meaning rights against a person and rights against a thing, rights in 
personam and rights in rem meant something, and it is in this sense that 
the terms are commonly used when the attempt is made to place the 
equity. With this meaning now generally discarded,‘ the usefulness of the 
terms right in rem and right in personam would seem to be gone.*4 

Another memorable discussion was that between Professors Cook*’ and 
Williston* as to the alienability of choses in action. A familiar example of 
the “fusion of law and equity” wrought by the procedure acts was the 
right acquired by the assignee of a chose in action to sue in his own name 
at law. Notwithstanding this undoubted right to sue at law, Professor 
Williston persisted in calling these assignments “equitable.” He defended 
the use of the term “equitable” as indicating the origin of these assign- 
ments and as a warning of the equitable principles that had moulded 
them and which he considered did and should survive notwithstanding 
the right of the assignee to sue at law. This less common use of “equi- 
table” has much to commend it if the sense in which it is used is made 
plain. Where an assignment of an interest is possible in equity and it is 
urged that such an interest be recognized as assignable also at law, there 
may be grave danger that the safeguards which alone make its assign- 
ability in equity defensible will be lost in the process. However, both 
Professor Williston’s and Dean Stone’s arguments were a far cry from 
that of the old historical jurists. They showed how telling the assaults of 
Cook and Hohfeld and Scott had been. 

Both Dean Stone and Professor Williston thought there were equitable 
principles which there was great value in preserving. At an earlier time 
Dean Pound had said equity was worth fighting for.47 In an indiscrimi- 
nate “fusing,”’ or an indiscriminate borrowing, these principles are likely 
to be lost. They are likely to be lost even in the administration of equity 
itself by judges with only a legal point of view. Whether the tendency to 
look on equities as property is inequitable may be doubted, but that the 
ethical tone which marked equity at its best should be lost, would be a 


43 See Hohfeld, supra note 14, 73-85. 


44 These terms are purposely discarded in The Restatement of the Law of Property by The 
American Law Institute. Tentative Draft No. 1, § 6, special note. 


48 Cook, Alienability of Choses in Action, 29 Harv. L. Rev. 816 (1916), 30 id. 449 (1917). 
# Williston, Is the Right of an Assignee of a Chose in Action Legal or Equitable, 30 Harv. 


L. Rev. 97 (1916); Williston, The Word “‘Equitable’’ and Its Application to the Assignment 
of Choses in Action, 31 id. 822 (1918). 


47 Pound, The Decadence of Equity, 5 Col. L. Rev. 20, 35 (1905). 
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great harm. That the principles guiding the administration of equitable 
relief should be lost would be a calamity. There is room for both law and 
equity in the legal system. May each contribute to the other as it has 
done in the past. 

If equity is worth fighting for, how may this best be done? A rear- 
guard action is not sufficient. Equity in the past has been the forward 
element in the law. If it is to regain that position it must again take the 
offensive. Otherwise “decadence” is inevitable. But it cannot hope to re- 
gain that position by attempting to restore the conditions of the past. 
The separate chancery is dead, the separate suit in equity is doomed, but 
the need for a virile equity is as great as, or greater than, ever, and it must 
use the weapons of its own age. 

Having lost its own court in most states and its separate suit in equity 
in at least half of the states, is there any advantage in the retention by 
equity of its separate course in the law school? Is not that as backward- 
looking as the separate court or the separate suit? There are many rea- 
sons for answering this in the affirmative. The present standardized 
course in Equity was instituted by men with an historical attitude now 
largely a thing of the past. Their teaching in a past generation, to use the 
language of Dean Pound, tended to reenforce that “wall down the 
middle of every court of complete legal and equitable powers” which, 
despite the express provisions of the codes of procedure, the judges had 
tended to set up. Professor Cook’s casebook was an attempt to break 
down that wall, and Dean Pound’? thought that even with Ames’ Cases 
a more modern doctrine might be taught, but the fact remains that the 
standardized course in Equity was instituted by those who were fighting 
a rear-guard action for equity and the question remains as to whether 
even with its more modern improvements such a course is not more suited 
for rear-guard action than for the offensive in which alone is victory. 

In his paper written in 19125° Professor Cook gave many reasons why 
the separate course in Equity was misleading and even mischievous. His 
casebook carried out many of the ideas there expressed. However, it 
tended to give a new lease of life to the separate course. The writer has 
often wondered why that paper of 1912 did not have more effect. He 
believes now that in part it was because those who hoped for a virile 
equity feared that equity would itself be lost by distributing the sub- 
stantially substantive parts of equity among contracts and torts and 

#8 Pound, Review of Cook: Cases and Other Authority on Equity, Vol. 1, 37 Harv. L. Rev. 
396, 398 (1924). 

49 Pound, supra note 48, 399. 5° See supra note 3. 





THE RESURGENCE OF EQUITY 749 


property. They feared that to confine the separate course to the “general 
part” of equity, now covered in the first volume of Cook’s Cases, would 
be insufficient to prevent that loss. Probably in greater part it was due to 
the binding effect of the standard curriculum and to the existence of 
vested interests. 

Much water has gone over the dam, however, since Professor Cook 
wrote in 1912. The old curriculum has seen its best days. A new school 
has arisen, not over-enamoured of the past. Procedure threatens to come 
into its own.” And therein, it is believed, lies that hope for a militant 
equity that will repeat the conquests of former days. Let Contracts and 
Torts and Property have what properly belong to them. Give Titles some 
content by making it a course in Vendor and Purchaser, corresponding to 
Sales, and covering both the contract and the conveyance. Give to Con- 
tracts and Torts whatever has become substantially substantive and is 
necessary for a well-rounded presentation of those subjects. But place 
equity where it belongs and where it has always belonged, under Pro- 
cedure.*3 Trusts does not belong there, nor much of what has come to be 
substantially substantive law in various fields. But the driving force of 
equity has always been procedure and will remain such.5‘ The equity of 
today becomes the right of tomorrow. When this ceases to be the case, 
our law will be moribund, or worse. 

One reason for putting equity under procedure or remedial law in the 
law school curriculum is that it may take its proper place under the code 
procedure. Whether we like it or not, we must accept the code and make 
the most of it. Whether the name equity is retained is unimportant as 
long as we have the substance. But names stick, and there would seem 
little likelihood to the writer that “equity” is in for a demise. If it is 
dropped, some other word will have to be invented to take its place. In 
line with the general trend of this argument are the new Cases on Plead- 
ing and Procedure by Dean Clark.* 

Lastly a word must be said as to the fusion of law and equity which was 


st Pound, supra note 48. 

Ss? See especially Arnold, The Réle of Substantive Law and Procedure in the Legal Process, 
45 Harv. L. Rev. 617 (1932). 

53 Procedure is here used in its wide sense as equivalent to remedial law. 

54 Professor Patterson very happily defines equity as ‘‘the ‘quasi-administrative’ element in 
our legal system.’’ 9 A.B.A. Jour. 649 (1923). He thus avoids identifying it with the old 
Chancery practice and at the same time emphasizes the element of discretion which it must 
continue to have if it is to repeat the conquests of the past. The historical definition of equity 
would make equity an anachronism instead of something alive and with a future. 


ss Clark, Cases on Pleading and Procedure (1933). 
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the object of the procedure acts. Lest such fusion result in the ‘“con- 
fusion” deprecated by Dean Pound in his Decadence of Equity® it must 
be more carefully delimited than is ordinarily the case. Some,’’ no doubt, 
have looked for a complete fusion of law and equity both as to rights and 
remedies. It would seem a great loss if it were so. There is need for the 
active principle in the law as well as the static. But no one, it is believed, 
claims that the procedure acts, in wiping out the separate courts of 
equity and the separate suit in equity, had any such immediate object. 
The immediate object was frankly procedural. It was only carrying one 
step further the reform by which the common law actions were abolished. 
The abolition of the common-law forms of action was not intended to 
change the substantive law. Incidentally, no doubt, much substantive 
law was affected. Likewise, with the elimination of the separate suit in 
equity. That a plaintiff seeking relief, or that a defendant, should have 
to resort to two courts in what to outward appearances was one matter 
seemed intolerable in 1828 to Lord Brougham,* and this was the keynote 
of the reform. There was no desire to abolish the trust.5? There was no 
desire to destroy a single equity which anyone had had before the reform. 
There was a desire to abolish a red-tape which seemed intolerable. 

The abolition of the common-law actions did not wipe out the common 
law. Neither did the elimination of the separate suit in equity wipe out 
equity jurisprudence. Much of equity jurisprudence, however, had 
reached a state where it was ready to be absorbed into the law itself, where 
its existence apart from the law seemed to create two clashing, rival 
systems in a single state. Much equity had “filtrated into’ the law, 
much had been incorporated in the law by legislative act. But in the uni- 
fication of procedure there was offered an opportunity for further fusion 
and simplification which, unfortunately, has not gone very far. Professor 
Cook has pioneered in the field of mistake in the third volume of his Cases 
on Equity, and no doubt the courts have done more than is realized, but 
in general this process is still in its pioneer stage. It has been impeded by 


56 See supra note 47. 


57 See Billson, Equity in Its Relations to the Common Law (1917), 3; Clark, The Union of 
Law and Equity, 25 Col. L. Rev. 1, 10 (1925); Dillon, The Law and Jurisprudence of England 
and America (1895), 386; Hogg, Law and Equity—The Test of Their Fusion, 22 Jurid. Rev. 
244 (1911); Maitland, supra note 12, 20; Taylor, The Fusion of Law and Equity, 66 Univ. 
Pa. L. Rev. 17 (1917); Taylor, Law Reform, 11 Ill. L. Rev. 402 (1917). 

58 Law Reform, Speeches (2d ed. 1838), 390. 

39 Maitland, supra note 12, 152. 


6 Billson, supra note 57, 7. 
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old quarrels as to conflict and the nature of the rights of the cestui which 
should be things of the past. In the opinion of the writer it has been im- 
peded by the continued existence of the separate course in equity which 
would seem a survival of those quarrels. A “technical” equity should 
give way to a virile equity. Equity should be spelled with a little “e’’” 
and not with a big “E.” It should be the progressive force it once was 
when it was essentially procedure, and should make the most of the 
modern weapon, the code procedure, as it once did of the subpoena. 


& Pound, supra note 47, 28, quoting Lord Blackburn. 


® This would seem to be the sense in which Professor Williston uses the term “equitable” 
and to be the sense in which it is used in the phrase ‘‘equitable defenses.’’ The practice of the 
past to use equity as an adjective rather than as a noun should be revived. 
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THE NEW RULES OF THE ILLINOIS SUPREME COURT 
UNDER THE ILLINOIS CIVIL PRACTICE ACT* 


ALBERT E. JENNER, JR. AND WALTER V. SCHAEFER** 


HE new rules of the Illinois Supreme Court, seventy-one in num- 
ber, were adopted in response to a general rule-making power 
granted the Court in the new Illinois Civil Practice Act. The 
new rules, together with the first ninety-four sections of the Civil Practice 
Act, now form the basis of pleading and practice in the State. This sys- 
tem of legislative statute and court rule permits the legislature to control 


* The new rules were suggested by a committee representing the Illinois State Bar Associa- 
tion, the Chicago Bar Association, the Illinois State Judicial Advisory Council, and the Cook 
County Judicial Advisory Council, and consisted of Hon. Floyd E. Thompson, Chairman, 
Hon. John M. O’Connor, Hon. Denis E. Sullivan, Hon. Harry Fisher, Mr. June Smith, Mr. 
John D. Black, Mr. Clarence W. Heyl, Mr. Harry N. Gottlieb, Mr. Logan Hay, Mr. Isaac S. 
Rothschild, Mr. Charles E. Feirich, and Mr. Roy C. Martin. This committee was assisted by 
Messrs. Walter F. Dodd and Albert E. Jenner, Jr., who drafted the new rules, and by Mr. 
Robert W. Millar, who drafted the new rules of the Circuit and Superior Courts of Cook 
County [22 Ill. Bar Jour. 129 (1934)]. 

The draft submitted by the Committee was given much study by the Justices of the Su- 
preme Court, consisting of the Hon. Warren H. Orr, Chief Justice, and the Hon. Clyde E. 
Stone, Hon. Frederic R. DeYoung, Hon. Norman L. Jones, Hon. Lott R. Herrick, Hon. Paul 
Farthing, and the Hon. Elwyn R. Shaw, Justices. On December 22, 1933, the draft of the rules, 
as revised by the Court, was adopted, to become effective January 1, 1934. 

For a full print of the rules with historical introduction and cross reference tables to the 
Civil Practice Act, see 22 Ill. Bar Jour. pp. 129-182 (1934). 


** Members of the Chicago Bar. 


‘Til. Cahill’s Rev. Stat. (1933), c. 110, §§ 130-131, 207. For a review of the Civil Practice 
Act as proposed see Jenner and Schaefer, 1 Univ. Chi. L. Rev. 49 (1933); 19 Am. Bar Assoc. 
Jour. 538 (1933). For a review of the Civil Practice Act as enacted see McCaskill, Jenner and 
Schaefer, Illinois Civil Practice Act, Annotated (1933); Edmunds, Civil Practice Act Forms 
(1933); Magill, The New Illinois Civil Practice Act: Pleading, 1 Univ. Chi. L. Rev. 171 (1933); 
Sunderland, The Provisions Relating to Trial Practice in the New Illinois Civil Practice Act, 
1 Univ. Chi. L. Rev. 188 (1933); Ill. Cahill’s Rev. Stat. (1933), 2143; Clark, The New Illinois 
Civil Practice Act, 1 Univ. Chi. L. Rev. 209 (1933); Millar, Pleading under the Illinois Civil 
Practice Act, 28 Ill. L. Rev. 460 (1934); Fisher, Effect of the Civil Practice Act upon Instruct- 
ing Juries in Criminal Cases, 28 Ill. L. Rev. 451 (1934). For a summary of the history of the 
Act see Hon. Floyd E. Thompson, Introduction to Illinois Civil Practice Act, Annotated 
(1933). 

2 A system of practice and pleading regulated in part by statute and in part by court rule, 
while out of the ordinary in American procedure, does not have its inception in Illinois, having 
been heretofore employed in the Connecticut act of 1870, the New Jersey act of 1912, and the 
New York act of 1921. See Sunderland, The Provisions Relating to Trial Practice in the New 
Illinois Civil Practice Act, 1 Univ. Chi. L. Rev. 188 (1933). 
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the more permanent, fundamental and major portions of practice such as 
pleading, parties, general trial practice, summary judgment, discovery and 
method of review, leaving to the court the task of supplying the detail of 
the working machinery, and the administrative features. This division of 
procedural regulation permits a permanency as to more fundamental 
matters combined with a flexibility as to mechanics admitting of ready 
change as experience should dictate. The line of demarcation suggested 
has not been strictly adhered to by either body, however. But this may 
well be expected since the line between fundamental matters of practice 
and pleading and administrative detail is in itself often difficult to point 
out. The task of the court in this respect was further complicated by the 
fact that its rules had to cover matters of procedure not regulated by the 
Civil Practice Act—teview of criminal cases, for example. Furthermore, 
the court found it necessary to supply certain deficiencies appearing in the 
Act revealed by close study following its passage.’ 

The new rules may be said to fall into six well defined groups: 

(a) Those dealing with the application of the new practice to pending 
suits, and to statutory proceedings subject to special regulation by the 
legislature ; 

(b) Those dealing with matters purely of general trial court practice; 

(c) those dealing with pleading; 


(d) those dealing with special practice matters such as summary judg- 
ments and discovery before trial; 

(e) those dealing with review of cases subject to the Civil Practice Act; 

(f) and those dealing with review of cases not subject to the Civil Prac- 
tice Act. 


As near as possible the rules will be discussed in the order outlined.‘ 


PENDING PROCEEDINGS AND SPECIAL STATUTORY ACTIONS 


To the practicing lawyer the most important of the new rules is the 
first. It deals with the effect of the Civil Practice Act on pending litiga- 


3 After the adoption of the Civil Practice Act, committees of the Illinois and Chicago State 
Bar Association continued their study of the Act with a view to recommending rules to the 
Supreme Court, and of supplying the bar of the state with a collection of precedents and source 
materials. 22 Ill. Bar Jour. 129 (1934). 

4 Some of the rules are not discussed. A good many of them are merely adaptations, with 
but slight change in a few instances, of rules appearing in the schedule of rules attached to the 
Civil Practice Act (§§ 95-135). Those rules have already received widespread comment by 
legal scholars, and the present authors feel that they could add nothing by further elaboration. 
See citations to a series of learned and instructive articles in this and other reviews by Hon. 
Harry M. Fisher, and by Professors Charles E. Clark, Edson R. Sunderland, Roswell Magill, 
and Robert W. Millar, supra note 1. 

Rules which may be disposed of in this summary manner are: 3-8, 13-15, 18, 20, 23-24, 33- 
34, 37-47, 49, 51-59. 
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tion, as to which problem, prior to the adoption of rule, nearly every attor- 
ney in the state had a different opinion. For each version advocated there 
was some basis in the statute, and in the existing case law.‘ 

Section 94 of the Act repealed the former Practice Act® and the bulk of 
the former Chancery Act.’ A great mass of litigation in all stages, filed 
and conducted under the former practice, was pending at the time the 
Act came into effect.* The only provision in the new Act indicating how 
this litigation was to be handled was a saving clause in section 94 provid- 
ing that “Nothing in this provision for repeal shall impair or affect any ac- 
tion or proceeding commenced before this Act shall have taken effect.” 
Practically identical language had been construed in four cases decided by 
the Supreme Court of Illinois. Two early cases emphatically held that 
under such language pending cases, regardless of their stage, should pro- 
ceed under the new law,’ and two later cases just as emphatically held that 
such a saving clause, if it was to be given any meaning, must operate to 
exclude pending suits from the operation of the new law.*° 

The rule adopted by the court uses the various distinct stages through 
which an action ordinarily passes—service of process, appearance, and 
settlement of the pleadings as the basis for determining whether the old or 
new law applies. If the cause has entered one of these stages under the old 
law all steps necessary to complete that stage of the cause are to be per- 
formed under that law, and upon completion of that stage the cause pro- 
ceeds under the new law. 

The first sentence of the rule controls the matter of review. If a judg- 
ment, decree, or order was entered by a trial court, prior to January 1, 
1934, the review thereof is to proceed under the former practice, and the 
parties are to employ either the old method of statutory appeal or the 
common-law writ of error as modified by the Practice Act of 1907." Un- 
der this plan the accrued right to a writ of error is preserved,” and the pro- 
vision of Section 94 that no action should be impaired or affected is ex- 

5 For a detailed discussion of the problem prior to the adoption of rule 1 of the Supreme 
Court, see McCaskill, Jenner & Schaefer, Illinois Civil Practice Act Annotated (1933), 344-351. 
® Til. Cahill’s Rev. Stat. (1933), c. 110, appendix. 

7 Ill. Cahill’s Rev. Stat. (1933), c. 22, appendix. 
§ January 1, 1934. This is also the effective date of the Supreme Court Rules. 
9 Farmer v. People, 77 Ill. 322, 324 (1875); Hyslop v. Finch, go Ill. 171, 181 (1881). 


© Dobbins v. First National Bank, 112 Ill. 553 (1884); Ryan v. Allen, 312 Ill. 250, 143 N.E. 
852 (1924); George v. George, 250 Ill. 251, 95 N.E. 167 (1911). 


* Til. Cahill’s Rev. Stat. (1933), c. 110, appendix. 
George v. George, 250 Ill. 251, 95 N.E. 167 (1911); Robinson v. Kraft, 154 Ill. App. 213 


(1910); Ryan v. Supreme Council, 146 Ill. App. 384 (1909); Mason v. Hooper, 166 Ill. App. 
537 (1911). 
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pressly carried into effect. Furthermore, a mere checking of a calendar 
with reference to the time the judgment, order or decree is entered settles 
definitely the procedure to be followed. 

In its new Rule 28 the court took a further step to make the hazards of 
transition with reference to review less burdensome or hazardous. In cer- 
tain special statutory proceedings not controlled by the Civil Practice Act 
the language employed in such statutes with reference to the method of 
review is somewhat uncertain."? As to actions clearly within the Civil 
Practice Act there is no question since the new single form of review by 
‘notice of appeal” is to be employed to the exclusion of the former appeal 
and old writ of error."4 The new rule covers all cases, however, and 
provides that if a writ of error is employed where appeal would have 
been the proper method, or vice versa, the error will not be ground 
for dismissal if the issues of the case sufficiently appear upon the record 
before the court of review. This is an adaptation of a similar rule in the 
Supreme Court of the United States, and is an extension of a practice al- 
ready enforced by the Illinois Court prior to the adoption of the Civil 
Practice Act.'S The rule will not, however, permit parties indiscriminately 
to disregard the affirmative provisions of the Civil Practice Act with re- 
spect to review nor does it supersede the provision of Section 74 of the Act 
which combines writ of error and appeal into a single form of review to be 
employed in all cases coming under the Act. Furthermore, it does not re- 
lieve the appellant and appellee of the necessity of meeting the time lim- 
itations with respect to review contained in the new Act,” and in the vari- 
ous statutory proceedings." 

Rule 28 also settles the problem of the practice to be followed in the 
Supreme and Appellate Courts with reference to criminal cases and the 
few civil cases not covered by the new Act," by providing that the Act 


'3 For a detailed analysis of these statutes and the method of review to be employed see: 
McCaskill, Jenner & Schaefer, Illinois Civil Practice Act Annotated (1933), 217-253. 

‘4 For a general analysis of the new form of review, see Illinois Civil Practice Act, Annotated 
(1933), 173-192; and Jenner and Schaefer, op. cit. supra note 1. 

's Under the former practice if a writ of error was erroneously employed, and if the de- 
fendant joined in error, the court would consider the proceeding as though it had been properly 
brought by appeal, provided it had jurisdiction of the subject-matter. Mason v. Browner, 303 
Ill. 511, 135 N.E. 735 (1922). The same was true where an appeal was incorrectly employed 
and the appellee did not move to dismiss but joined in the appeal. Sullivan v. People, 224 IIl. 
408, 79 N.E. 695 (1906). 

© If writ of error be improvidently sought where notice of appeal under the Civil Practice 
Act would be the proper procedure—it must appear that the writ was sued out within the go 
day period prescribed in § 76. 

'7 Tllinois Civil Practice Act, Annotated (1933), 277-290. 

'§ Tllinois Civil Practice Act, Annotated (1933), 237-254. 
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and the new rules referring to “notice of appeal,”’ ‘“‘appellant”’ and “appel- 
lee” should, to the extent applicable, include “writ of error,” “plaintiff in 
error” and “defendant in error” in criminal cases and in civil cases where 
writ of error is preserved as a method of review. This provision will make 
certain that the rules dealing with briefs, docketing, motions, leave to ap- 
peal to the Supreme Court, and other general matters of review will apply 
to all cases. 

The second sentence of Rule 1 deals with the matter of settling plead- 
ings and provides that in an action in which summons has issued prior to 
January 1, 1934, but in which there are no pleadings on file on that date, 
all pleadings are to be controlled by the new law. If on that date a plead- 
ing is on file the subsequent pleadings must conform to the former practice. 

Continuing the plan of fixing the matter of transition with reference to 
the step contemplated, the rule provides that all process (which includes 
service by publication begun on or after January 1, 1934) issued on or 
after January 1, 1934, is to be served under the provisions of the Civil 
Practice Act. This will include alias writs issued on or after such date. All 
appearances made on or after January 1, 1934, are also to be in accordance 
with the new law. The trial of all cases, whether it be the initial one or a 
new trial, regardless of the law under which the pleadings are made up, is 
to be controlled by the Civil Practice Act,'® provided such trial had not 
commenced prior to January 1, 1934. The special trial practice provisions 
such as summary judgments and discovery before trial are included in the 
general provision as to trial practice. Consequently, even as to pending 
cases, there will be a measure of advance discovery not heretofore possible. 
This portion of the new rule will permit the trial court to apply uniform 
trial practice rules to all cases. 

The last sentence of Rule 1 gives the parties the right, by stipulation, to 
make the provisions of the Civil Practice Act applicable regardless of the 
stage of the cause. This will authorize the parties to make up the plead- 
ings under the Civil Practice Act, regardless of the fact that on January 1, 
1934, they had been fully or partially completed under the Practice Act of 
1907. The sentence also gives the trial court the power, upon motion and 
hearing to require, at any stage of the case, that the Civil Practice Act 
apply. In passing upon such motion, the trial court must comply with the 
requirement of Section 94 that the action or proceeding commenced before 
the Act shall have taken effect be not adversely impaired or affected. The 
sentence does not give either the trial court or the parties the right to 
apply the practice in force prior to January 1, 1934, to causes which by 
Rule 1, or by the Civil Practice Act, are made subject to the new Act. 


19 §§ 48-73. 
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It should perhaps be pointed out here that in another respect the new 
rules control the question as to the law to be applied to pending proceed- 
ings. The new rules are adopted in lieu of the schedule of rules in Article 
IX of the Act, and in lieu of the former rules of the Supreme Court. Con- 
sequently, the schedule of Civil Practice Act rules are replaced and sus- 
pended, and the Supreme Court rules take their place. 

Proceedings regulated by special statute. Section 1 and sub-section 2 of 
Section 31 provide that the Act should not apply to certain actions spe- 
cially controlled by statute as named therein, or to ‘“‘other actions in which 
the procedure is regulated by special statutes.’’ None of the actions 
named, and none of those included in the general clause were completely 
regulated by special statute, and unless supported by some general proce- 
dural statute would have been impossible to administer. Given a literal 
interpretation, and this was entirely possible as the section was framed, 
the language in Section 1 would have brought about the indicated hiatus 
and absurdity.”° 

Rule two of the Supreme Court supplements Section 1 and sub-section 
(2) of Section 31 of the Act, and provides that the separate statutes re- 
ferred to therein should control, to the extent to which they regulate pro- 
cedure in such actions, but that the Civil Practice Act should apply to such 
actions as to all matters which the special statutes failed to regulate. Con- 


sequently, the possible deficiency which might have existed has been 
remedied. 


TRIAL COURT PRACTICE 


The rules ofthe Civil Practice Act dealing with general matters of prac- 
tice such as the form of papers,” the time of filing complaints,” summons,” 
alias writs,’4 serving papers, 75 appearances—answers—motions,” continu- 
ances,” affidavits in summary judgments,”* admissions from adverse 
parties,?? dockets,*° and calendars,** were adopted by the court either 
without change or with such slight change as not to require comment. 

2° Tilinois Civil Practice Act, Annotated (1933), 1-11. 

*C. P. A. $97, rule 3—now rule 6 of the Supreme Court. 


2, . $90 (1), (7), rule 5 (1), (7),—now rule 3 of the Supreme Court. 
23. . $95, rule tr—now rule 4 of the Supreme Court. 


8 C. 
eC. 


A. § 98, rule 4—now rule 7 of the Supreme Court. 


A 
A 
24C. P. A. $96, rule 2—now rule 5 of the Supreme Court. 
A 
A 
A 


P. A. § 99 (2-6, 8), rule 5 (2-6, 8)—now rule 8 of the Supreme Court. 
27 C. P. A. § 101, rule 7—now rule 14 of the Supreme Court. 
28C. P. A. § 102, rule 8—now rule 15 of the Supreme Court. 
2 C. P. A. § 104, rule 1o—now rule 18 of the Supreme Court. 


3° C. P. A. § 107 (1-2), rule 13 (1-2)—now rule 23 of the Supreme Court with subsection (3) 
of the old section and rule deleted. 


# C. P. A. § 108, rule 14—now rule 24 of the Supreme Court. 
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Order of Proceeding in Will Contests. Perhaps the change in trial practice 
of greatest interest to Illinois lawyers is that contained in Rule 25 which 
deals with the order of proceeding in will contests, and which applies to all 
such cases, the trial of which is had after January 1, 1934, regardless of 
when suit was filed, or the law under which the pleadings were settled. 

In will contest cases, although the contestant filed the bill in chancery 
attacking the testament, the proponent was required to open and close. 
The burden of proof rested with him. The rule as established in the Dono- 
van® case was that the burden of proof resting upon the proponent in- 
cluded three matters, (1) that he proceed in the first instance, (2) that he 
establish the prima facie validity of the will, and (3) that he offer in chief 
not only evidence making a prima facie case, but all other evidence relating 
to the issue of testamentary capacity. 

The new rule reverses the order of putting in proof, and requires the 
contestant in the first instance to put in his case in chief. The proponent is 
then to proceed with his case. This change in practice will not only tend to 
reduce the number of will contests, but will also shorten them consider- 
ably. The proponent, instead of proceeding in the dark, will hereafter be 
able definitely to shape his evidence so as to meet only the issues raised by 
the contestant, and the judge and jury will throughout the trial have a 
much clearer conception of the exact issues involved. This change in the 
order of putting in evidence will not alter the burden of proof. The pro- 
ponent will continue to be required to establish a prima facie case as to the 
validity of the will, and the testamentary capacity of the testator. Rule 25 
merely eliminates the first feature of the former “burden of proof’’ doc- 
trine—that which required the proponent first to proceed with his case. 

Opening Judgments by Confession. Rule 26 of the new rules sets up a 
uniform practice to be employed in opening judgments by confession.*+ 
The rule provides for three stages. 

The first stage is a consideration by the trial judge of the motion of the 
defendant to open the judgment. This motion must be supported by affi- 
davits of the nature prescribed for summary judgments.*4 This means 
that the affidavits must be made upon the personal knowledge of the affi- 
ants; that they set forth with particularity the facts upon which the de- 
fendant bases his motion, and his prima facie defense; that they have 
attached thereto sworn or certified copies of all papers upon which de- 
fendant relies; that they consist of such facts as would be admissible in 
evidence; and that they affirmatively show that the affiant, if sworn as a 

# Donovan v. St. Joseph’s Home, 295 Ill. 125, 132, 129 N.E. 1 (1920). 

33 Rule 26 is modeled after rule 47 of the Circuit and Superior Court of Cook County. 

34 Supreme Court Rule 15 (which is § 102 of the Civil Practice Act unchanged). 
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witness, can testify competently thereto. If all the facts to be shown are 
not within the personal knowledge of one person, two or more affidavits 
are to be used.°*5 

The only question to be considered upon the presentation of the motion 
and affidavits is as to whether a prima facie defense on the merits to all or 
a part of the plaintiff’s demand has been shown. At this time the court 
considers only the motion and affidavit of the defendant. Nothing is pre- 
sented by the plaintiff, except that plaintiff’s counsel may argue orally as 
to whether or not the defendant’s motion sets up a prima facie defense. If 
the court is of the opinion that the defendant has set up a prima facie de- 
fense, it must then set the motion down for a full hearing. Prior to the 
hearing on such motion, the plaintiff is given the right to file counter-afh- 
davits. If at the full hearing it appears that the defendant has a defense 
on the merits, and if it appears that he has been diligent in presenting his 
motion, the court will then sustain the motion of the defendant either as 
to the whole or part of the judgment, depending upon the motion and 
supporting proof. The case is then to proceed to trial. The original judg- 
ment is to stand as security pending the trial, and execution and further 
proceedings are to be stayed until further order of the court. However, the 
stay of execution and the stay of further proceedings is applicable only to 
the portion of the original judgment as to which a defense has been 
shown. As already indicated, the operation of the judgment is to be 
stayed only from the time the court sustains the motion to open judgment, 
and not from the time of the preliminary hearing as to whether or not a 
prima facie defense has been shown on the part of the defendant. The 
parties are given the option to proceed to trial on the pleadings, affidavits, 
and motions on file at the time of the full hearing, or they may file further 
pleadings as they desire, on leave of court. 

The rule gives the plaintiff the right to amend his complaint so as to 
include any claims which may have accrued subsequent to the entry of the 
original judgment. It is important to note that the rule limits the trial of 
such case (after the motion to open has been sustained) to the court with- 
out a jury, unless the defendant or plaintiff demand a jury and pay the 
proper fee to the clerk at the time of the entry of the order opening the 
judgment. 

Instructions. No change was made with reference to instructions in civil 
cases, and the requirement of Section 67 of the Act that there be a single, 
written, narrative form of instruction, limited to the law of the case will 
continue to apply. 


3 For a discussion of this affidavit, see Illinois Civil Practice Act, Annotated (1933), 367- 
369. 
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Rule 27, however, regulates instructions in criminal cases. Shortly aft- 
er the passage of the new Act it was discovered that by a series of coinci- 
dences revolving around a failure to provide specifically for instructions in 
criminal cases, such instructions were left dependent upon a provision in 
the Criminal Code* that criminal trials be conducted according to the 
common law. This permitted instructions in criminal cases to be oral, and 
did not bar the trial judge from commenting upon the evidence.*’7 Rule 27 
seeks to remedy the matter by providing that Section 67 of the new Act 
should apply in giving instructions in criminal cases. This restores the 
former rule so far as limiting the court to a written instruction upon the 
law only is concerned. 

Motions under Section 48 of the Civil Practice Act. Section 48 of the Act 
provides for a preliminary motion to dismiss a suit on any of the grounds 
there enumerated. The question arose as to whether, on an attack by mo- 
tion under section 48 upon the jurisdiction of the person of defendant, the 
pleading by defendant following an outright denial of his motion would 
constitute a waiver of the issue of jurisdiction, and preclude a subsequent 
raising of the question on review.** Under the former practice, if the de- 
fect appeared on the face of the record, the defendant had to elect to stand 
on his motion and suffer default in order to save the question for review. 
If he pleaded, he was deemed to have waived.” If the attack was based 


upon matters dehors the record, a pleading by defendant following a denial 
of his objection did not prevent the issue being raised on review.*® That 
the rule should be the same in both cases is obvious. Rule 21 permits the 
issue of jurisdiction over the person to be raised on review where the de- 
fendant pleads upon denial of his motion, regardless of whether the basis 
of the motion is dehors the record or appears on its face. The rule is the 
one applied in the United States Supreme Court.‘ 


3% The old practice act applied to civil and criminal cases. It provided for written instruc- 
tions limited to the law of the case. People v. Kelly 347 Ill. 221 (1932). The new act repealed 
the old one. It adopted the old practice with reference to instructions, except for slight altera- 
tion. However, the new act is limited in application to civil cases. This left criminal cases un- 
provided for, and made instructions in such cases dependent upon the common law, which per- 
mits instructions to be oral, and also permits the judge to comment upon the evidence. People 
v. Kelly, 347 Ill. 221, 179 N.E. 898 (1932). 

37 People v. Kelly, 347 Ill. 221, 179 N.E. 898 (1932). For an instructive and illuminating 
analysis of this problem under the Civil Practice Act by the trial judge in People v. Kelly see 
Hon. Harry Fisher, Effect of the Civil Practice Act Upon Instructing Juries in Criminal 
Cases, 28 Ill. L. Rev. 451 (1934). 

38 See Millar, Pleading under the Illinois Civil Practice Act, 28 Ill. L. Rev. 460, 473 (1934); 
comments therein made on this problem prompted rule 21. 


39 Kinsella v. Cahn, 185 Ill. 208, 53 N.E. 1119 (1906). 
4° Grand Lodge v. Cramer, 164 Ill. 9, 45 N.E. 165, 45 N.E./165 (1896). 
# Hitchman Co. v. Mitchell, 245 U.S. 229, 62 L.Ed. 260, 385 S.Ct. 65 (1917). 
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Directed Verdicts. Section 68 of the Act sets up a practice which permits 
the trial court to reserve its decision on motions for directed verdicts made 
at the close of the testimony, and to submit the case to the jury under 
proper instructions. Thereafter, either before or after the verdict, but be- 
fore judgment, the court is permitted again to consider the motion for 
directed verdict, and it may either enter a directed verdict or allow the 
jury verdict to stand.’ The rule applies only to motions to direct which 
are made at the close of all the testimony, and leaves unaffected the com- 
mon law right of the defendant to move for a directed verdict at the close 
of the plaintiff’s case,** and to secure a ruling thereon. 

Under the language of Section 68 the trial court judge could not recon- 
sider the motion if he failed formally to reserve his decision upon it before 
submitting the cause to the jury. Furthermore, the language of the sec- 
tion seemed to leave the court, on a failure to reserve, only with the alter- 
native of granting a new trial should he decide subsequent to the verdict 
that a directed verdict should have been granted when the motion was 
made.*4 

The first paragraph of rule 22 attempts a regulation of the matter by 
permitting the trial court to entertain a motion for judgment non obstante 
veredicto in all cases where, under the evidence in the case, it would have 
been the duty of the court to direct a verdict at the close of the evidence. 
Under this rule the failure of the court to reserve its decision on the motion 
to direct a verdict before submitting the case to the jury will not prevent 
the court from entering a proper judgment contrary to the verdict. While 
the rule does not allow the court to reconsider the previously overruled 
motion to direct a verdict it accomplishes the same purpose by permitting 
the court to consider a motion to enter a judgment non obstante veredicto 
upon which motion the court is to consider the question as to whether the 
case made would have withstood a motion to direct a verdict made at the 
close of all the evidence. 

The second paragraph of Rule 22 extends to trial courts the power given 


# Rule 53 of the Circuit and Superior Court of Cook County, after which Supreme Court 
rule 22 was modeled. Rule 175 of the new rules of the Municipal Court contains a provision 
similar to that in § 68 of the Civil Practice Act except that the reservation of a decision upon 
the motion to direct is made mandatory. 


43 This is also true of Rule 175 of the Municipal Court of Chicago. It is submitted that any 
attempt to apply the mandatory provision of that rule to motions made at the close of plain- 
tiff’s case would involve a serious constitutional question. 


4 The provisions of rule 53 of the Circuit and Superior Court of Cook County, and of rule 
175 of the Municipal Court of Chicago sought to meet the problem by having the clerk of 
court enter a formal order of reservation in all cases, whether the court reserved or not (Cir- 
cuit and Superior Court); or to make a reservation mandatory (the Municipal Court). See 
discussion in Illinois Civil Practice Act, Annotated (1933), 166-170. 
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to the Appellate and Supreme Court by the last paragraph of sub-section 
3b of Section 68 of the Act, to have a jury assess damages where, upon 
entry of a directed verdict after reservation of decision thereon before sub- 
mission to the jury, or judgment notwithstanding verdict after verdict re- 
turned on failure to reserve a decision on the motion to direct, or where no 
motion to direct was made, it appears that the party in whose favor the 
directed verdict, or judgment notwithstanding the verdict is entered is 
entitled to recover damages and none have been assessed. The use of the 
term “the jury” in the latter portion of the sentence might, on first read- 
ing, seem to imply that the assessment of damages should be made by the 
jury hearing the issues on the trial. However, this strict interpretation 
seems not to have been intended, as it would greatly curtail the operation 
of the rule which is intended to give the trial court the same right granted 
to the reviewing courts.‘ The reviewing court is not so limited. 

The third sentence of Rule 22 extends to paragraph 3c of Section 68 the 
power granted to the reviewing court under paragraph 3b, to order a par- 
tial remandment solely for the purpose of assessing damages where it ap- 
pears that such damages were not assessed in the trial court. 

Summary Judgments. With one exception, the new rules leave the sum- 
mary judgment practice unaffected. 

The exception is that of the practice to be employed in the use of sum- 
mary judgments with reference to counter-claims. 

Under language of Section 57 of the Act it appears that unless counter 
affidavits are filed by the defendant raising a question of fact, summary 
judgment must be entered for the plaintiff on his affidavit or affidavits 
The defendant may not be able to meet the plaintiff's summary judgment 
claim, but he may, on the other hand, have a meritorious counter-claim 
which will offset the plaintiff's claim either in whole or in part, or might 
even entitle him to affirmative relief against the plaintiff. Such facts ex- 
isting, it is unfair to permit plaintiff to secure judgment for the amount 
of his claim, and to issue execution thereon pending a trial on the defend- 
ant’s counter-claim. 

The court remedied the matter by providing in Rule 16 that the trial 
court may in such cases reserve action on the summary judgment applica- 
tion of the plaintiff, or enter summary judgment for the plaintiff, and stay 
execution until the issues on the counter-claim are disposed of. 

45 For a discussion of the constitutional issue involved in submitting the issue of damages 


to a jury other than the one hearing the trial itself see: Illinois Civil Practice Act, Annotated 
(1933), 167, 339-342. 


Rule 15, prescribing the content of affidavits in support of and in opposition to motions 
for summary judgment, is Section 102 of the Civil Practice Act, unchanged. 
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In order to prevent the use of unfounded counter-claims interposed 
merely for the purpose of forestalling judgment on plaintiff's affidavit, the 
rule requires that the defendant’s counter-claim appear to be meritorious. 
In the language of the rule, the trial court is to determine “‘if there is merit 
in the defendant’s counter-claim”’ before staying execution on plaintiff’s 
claim. Of course, this determination cannot be made solely from a con- 
sideration of the answer in which the counter-claim is asserted. A disclo- 
sure of the evidence supporting the counter-claim is necessary. A counter- 
claim is accorded the same treatment as a defense, and in order to be en- 
titled to any weight whatever the evidentiary facts upon which it is based 
must appear.‘’ 

In permitting the entry of judgment for plaintiff in the face of a coun- 
ter-claim, the rule adopts the English practice.* In New York summary 
judgment for plaintiff is denied until the counter-claim has been tried.‘ 

Until the adoption of Rule 16, doubt existed as to the propriety of a mo- 
tion for summary judgment by a defendant upon a counter-claim. In the 
Civil Practice Act, reference was made only to a motion by “the plain- 
tiff.”’s° While it was suggested that the word “plaintiff”? was used to indi- 
cate the party instituting an action, and therefore included a defendant 
advancing a counter-claim,* it was not certain that this suggestion would 
be followed. Rule 16 removes the ambiguity and permits the defendant to 
employ the summary judgment procedure in prosecuting his counter- 
claim. In employing the summary judgment with his counter-claim the 
defendant is required to comply with Rule 15, just as is the plaintiff. Also, 
the provisions of Rule 16 with reference to a stay of execution on the sum- 
mary judgment will apply, and if the plaintiff’s claim appears meritorious, 
action on defendant’s counter-claim may be abated pending a considera- 
tion of plaintiff’s claim, or judgment may be entered and execution stayed. 

Frequently, a defense will be interposed to a part or to the whole of 
plaintiff's demand, and in addition a counter-claim will be asserted by de- 
fendant. Rule 16 does not expressly refer to this situation. The mere pres- 
ence of the counter-claim does not abrogate the ordinary rules governing 

47 This is the practice in New York and in England. See Columbia Graphophone Co. v. 
Leviten, 209 App. Div. 215 (1924), 204 N.Y.S. 421 (1924); Smith v. Cranleigh, Inc., 224 App. 


Div. 376, 377, 231 N.Y.S. 201, 202 (1928); Ball. Watmough, Clark and Hills, The Annual 
Practice (1933), 190. 


4 Sheppards & Co. v. Wilkinson, 6 T. L. R. 13 (1889); Slater v. Cathcart, 8 T. L. R. 92 
(1891), Odgers, Pleading and Practice (8th ed.), 62. 


49 Dietz v. Glynne, 221 App. Div. 329, 223 N.Y.S. 221 (1927); Aetna Life Ins. Co. v. Na- 
tional Dry Dock and Repair Co., 230 App. Div. 486, 245 N.Y.S. 365, 366 (1930). 


5° § 57. 5S Illinois Civil Practice Act, Annotated (1933), 143. 
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the necessity of an affidavit of defense to plaintiff’s application for sum- 
mary judgment. If the defense presents an issue of fact, plaintiff’s motion 
for summary judgment must be denied; if the defense does not controvert 
the facts which establish plaintiff’s right to recover, it will be disregarded, 
and the counter-claim disposed of under Rule 16. 

Discovery before Trial. Rule 17, concerning discovery of documents, 
somewhat narrows the scope of Section 103 of the Civil Practice Act. 

Memoranda, reports or documents prepared in preparation for trial, as 
well as communications between attorney and client, are expressly de- 
clared to be beyond the purview of the rules and need not be included in 
the affidavit of documents. As these classes of documents, if listed, would 
have been privileged from production, the change is not drastic.” 

Section 103 of the Civil Practice Act was derived from English Order 31, 
Rule 12,55 and like its source described the documents to be included in an 
affidavit of documents as those “relating”? to the controversy. Rule 17 
substitutes the word “material” for “relating.’’ The precise significance 
of the change in language is not apparent. English authors in describing 
their discovery practice use the words “relating to’’ and “‘material’’ inter- 
changeably.*4 

Possibly documents “material” to the merits of a controversy are such 
documents as would be admissible in evidence. If so, Rule 17 will operate 
less broadly than does the similar English rule for, there, documents must 
be listed which may lead to a train of inquiry which “‘may enable the party 
requiring the affidavit either to advance his own case or to damage the 
case of his adversary.’’’s 

Photographs, which were not mentioned in Section 103 of the Civil 
Practice Act, are by Rule 17 required to be listed. X-ray photographs are, 
of course, included. 

Rule 18 omits the provision in Section 104 which authorized requests 
for admissions of the accuracy of synopses or abstracts of public records 
and confines the requests for admissions to copies of the public records. 
The burden of pointing out the inaccuracy of a synopsis or abstract might 
well have been so great as to have impaired the effectiveness of the Civil 
Practice Act provision. 

Rule 19 provides that depositions of parties and witnesses may be taken 
before trial in the manner provided by law “for the taking of depositions 
in chancery cases.”” This departure from the language of Section 105 of the 

Ss Ball, Watmough, Clark & Hills, The Annual Practice (1933), 511 et seq. 

53 Ball, Watmough, Clark & Hills, The Annual Practice (1933), 534. 

54 Odgers, Pleading and Practice (8th ed.), 282. 


ss Brett, L. J., in Compagnie Financiere v. Peruvian Guano Co., 11 Q. B. D. 55, 63 (1882). 
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Civil Practice Act makes it apparent that the rule is concerned with the 
right to take depositions. The chancery practice in taking depositions is 
to be followed regardless of the legal or equitable character of the action, 
and the right to take depositions is no longer dependent on the character 
of the action. 

PLEADING 


Regulation of Form. Both Rule 11 (equity) and Rule 12 (law) supple- 
ment Section 33 of the Act. That section deals with the form of pleading 
and requires each count to be separately stated, and also requires each 
paragraph of such count to contain a complete allegation. The Act was 
silent as to whether or not one count in a pleading could adopt by cross 
reference allegations of fact made in another count. The Act was equally 
silent as to whether adoption by cross reference from the answer to the 
complaint could be made. Rules 11 and 12 expressly permit adoption by 
reference in both law and equity cases, from count to count or pleading to 
pleading, by providing that if the facts are adequately stated in one part 
of a pleading or in one pleading, they need not be repeated elsewhere in 
such pleading or in other pleadings. 

The right to cross refer, and the privilege granted of not requiring a re- 
pleading of facts already pleaded will not affect the definite use of the 
count system for setting up separate causes of action as required under 
Section 33 (2). Separate causes of action, and separate claims, with two 
exceptions hereinafter noted, must be set out in separate counts, com- 
plete in themselves. The only effect of the provisions of Rules 11 and 12 
is to permit the parties to adopt in one count or portion of a pleading, 
facts pleaded in other counts or other pleadings; and the count after hav- 
ing adopted facts elsewhere pleaded must itself state a complete cause of 
action. 

Rule 11 definitely sets at rest the question as to whether the Act intro- 
duces the count system into equity pleading by providing that “the equi- 
table matters may be pleaded without being set forth in separate counts, 
and without the use of the word ‘count’.’’ However, the rule does require 
that where legal and equitable causes of action are set forth in one plead- 
ing the equitable matters are to be set forth separately from those at law. 

Of the two exceptions to the requirement of Section 33 (2) that matters 
upon which a separate recovery might be had be stated in a separate 
count, the first is contained in Rule 12. The rule is a revision of sub-sec- 
tion (1) of Section 100 of the Act, and supersedes it. As was true of the 
sub-section which it replaces, the rule is limited to law cases, and permits 
different breaches of a contract, and different breaches of duty, growing 
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out of the same transaction, or based on the same set of facts, to be treated 
as a single claim or cause of action, to be set up in a single count. 

Under this rule injury to person and property caused by a single act or 
series of related acts may be pleaded in one count. The second paragraph 
of the rule informs the pleader that where his separate causes of action or 
counter-claims at law arise out of the same transaction or the same set of 
facts, facts may first be set out, to be followed by a statement of the vari- 
ous legal grounds upon which he claims to be entitled to recover under 
such facts. 

To a large extent this is an adaptation of the equity practice of pleading 
a set of facts which give rise to a plurality of claims. However, Rule 12 
does not entirely capitulate to equity in that the causes of action claimed 
must arise out of a single transaction or its equivalent—a series of con- 
nected facts which may be included in the same transaction.’’ The rule 
is permissive only, and does not prevent the use of separate counts if the 
pleader so desires. Where the single fact statement is employed such 
single statements must support each cause of action claimed under it. 

The second exception to Section 33 (2) is contained in Rules 1o and 11 
which deal with equity pleading. It might have been said that under the 
somewhat mandatory requirement of Section 33 (2)—that of separately 
stating matters upon which separate recoveries might be had—it would 
not have been possible to permit legal matters incident to complete equi- 
table relief to be stated in an equity action as heretofore.s* This would 
have been intolerable, and would greatly have limited the jurisdiction of 
the equity courts. Apparently the court felt that the question should 
not be left in doubt, for Rule 11 expressly provides that ‘‘all matters which 
could have been united in a single equity case prior to January 1, 1934, 
may thereafter be regarded as a single cause of action, and may be pleaded 
without being set forth in separate counts, and without the use of the 
term ‘count’ in such pleading.’’ The same rule is made to apply to an- 
swers and counterclaims. 

In order to make certain that neither the Act nor the rule should per- 
mit the inclusion in a single equity case of law matters which could not 
have been so included prior to January 1, 1934, the second portion of the 

For a discussion of the relationshp between §§ 33 (a) and 109 (1) see: Millar, Pleadings 


under the Illinois Civil Practice Act, 28 Ill. L. Rev. 460, 466 (1934); Illinois Civil Practice Act, 
Annotated (1933), 360-364. 


_ 5? For a discussion suggesting a rule such as was adopted by the court, see Millar, Plead- 
ing under the Illinois Civil Practice Act, 28 Ill. L. Rev. 460, 466 (1934). 

58 An argument against that interpretation is contained in Civil Practice Act, Annotated 
(1933), 93-103. 
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rule provides that such matters must be set forth in separate counts when 
joined with an equity action in the same complaint under the authority 
granted in Section 44 (1). 

Under the law existing prior to January 1, 1934, a pleader, in setting up 
his cause of action in equity, was not required to include in his pleading 
law matters incident to his equitable relief. He could make them the sub- 
ject of separate causes of action. The right thus to bring separate causes 
of action is not impaired either by the Act or the rules. 

Under the provision of Section 44 (1) permitting a pleader to join legal 
and equitable causes of action in one complaint, it seems clear that the 
pleader could at his option either have set up in separate counts in the same 
pleading containing his equitable causes of action, the legal matters 
which might properly be an incident to the equity action, and thus pre- 
serve the legal character of such matter, or he could have pleaded such 
matter in the equitable portion of his complaint, making them equitable, 
at least in the sense that the chancellor would hear them without a jury 
as an incident to granting complete equitable relief.5? 

This placed the pleader in a position of being able by a mere mechanical 
shaping of his pleading to deprive the equity court of its ancient and well 
known right to grant complete relief, even though the matter which it 
might further administer be set up in the same pleading. In this way he 
could avoid the danger, too, of bringing separate actions. Under this prac- 
tice the pleader, and not the chancellor would become the director of the 
suit. He might curry the favor of chancery to the extent to which it is to 
his advantage, but still, while seeking such favor, deny the chancellor 
jurisdiction over matters incident to complete equitable relief, and as to 
which he felt he might secure greater advantage at law through the jury. 

Rule 10 seems designed to prevent this Jekyll and Hyde procedure. It 
provides that all matters which the equity court could have considered 
prior to January 1, 1934, whether directly or as an incident to matters 
before it, under its power to do complete justice between the parties, shall 
be heard and decided in the manner heretofore practiced in such courts. 

This rule appears not to have been designed merely to overcome the 
inference in Section 33 (2) heretofore discussed, that matters upon which 
separate recoveries might be had be separately pleaded, and so to preserve 
the right of the complainant to bring all matters before the equity court, 
because, as already indicated, the first sentence of Rule 11 effectively does 
that. Rule to must be given a further meaning. This factor, coupled 
with the mandatory language employed in Rule 10, seems effectively to 


59 See Illinois Civil Practice Act, Annotated (1933), 95-96. 
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bar the plaintiff, at his option, from splitting his equity action by the use of 
counts within a single pleading. 

If this is the purpose of the rule, much can be said in its favor. If 
plaintiff seeks equitable relief in a single pleading he should be required to 
submit all matters contained in that pleading to the equity court. As in- 
dicated in the case of Brown v. Circuit Judge, it would be difficult, to say 
the least, to have a case in which several parties have several interests 
which may each be more or less affected by what happens to the rest, 
decided partly by the law court and partly in some other way. It has been 
an experience uniformly agreed upon for many years that the only way to 
do complete justice to all, which is the fundamental basis and object of 
equity, is to have the chancellor consider each and all of the varied inter- 
ests involved, and to adjust and weigh them one to the other. When it 
becomes necessary to invoke equity, the necessities of the case, and the 
interests of justice and equity invariably require that all of the parties 
(and often persons who are not at first parties), and all things concerned 
in the controversy be brought before the chancellor to have their respec- 
tive interests charged or protected, and to end the controversy once for 
all. To say the least, the ‘“‘conscience” of equity would often be irked 
should the pleader be permitted to hamstring the court by placing the 
“tempting dish” of granting complete equitable relief to the parties beyond 
the reach of the court merely by placing part of such relief in a separate 
count, and so beyond the hand of equity. 

There is also a question as to whether such a mechanical division of a 
pleading would not be a breach of the constitutional rights of the defend- 
ant. The Circuit Courts are given original jurisdiction in all causes in 
equity.* In an equity cause the defendant has the constitutional right to 
have the entire case decided by one tribunal, to end the entire controversy 
once for all. As remarked by the court in the Kalamazoo case,” “the sys- 
tem of chancery jurisprudence has been developed as carefully and as ju- 
diciously as any part of the legal system, and the judicial power includes 


60 75 Mich. 274, 42 N.W. 827 (1889). * Tllinois Constitution (1870), Art. VI, Section 12. 


® 75 Mich. 274, 42 N.W. 827 (1889). This case involved the constitutionality of a statute 
which permitted either party in an equity case to demand a jury—whose verdict was to be 
binding upon the chancellor. The court held that “the right to have equity controversies dealt 
with by equitable methods is as sacred as the right of trial by jury.” The statute was held un- 
constitutional even though the constitution directed that the distinction between actions at 
law and suits in equity be abolished. The court said that this direction meant that the legisla- 
ture was to go only as far as was practical, and that it would be impractical to have equity 
matters considered in any except the traditional way. 

See also a collection of similar cases in Clark on Code Pleading (1928), 60-61. See also a dis- 
cussion of this matter by one of the authors of this article in Supplement (1934) to Illinois Civil 
Practice Act, Annotated (1933), 4-8. 
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it.”” Any change which transfers to another court or body (the jury in law 
cases) a part of the traditional jurisdiction and power of the chancery 
court, is a plain violation of the constitutional provision giving the courts 
equity jurisdiction. The legislature may change the formalities of legal 
procedure but it cannot deprive the judiciary of its power over the en- 
forcement of rights.* 

Rule 10 is modeled after Connecticut rule 175.%4 


APPELLATE PRACTICE 


The changes in appellate procedure effected by the rules are almost all 
purely isolated matters of mechanics not admitting of a very connected 
discussion. A few matters of distinct innovation will be discussed, how- 
ever.© 

Amendment of Pleadings. The court indicated that it would exercise the 
power, granted it by Section 92 (1a) of the Act, to amend pleadings by 
providing a rule regulating the manner of making such application.’ The 
necessary showing required of the applicant includes the following: 


63 It is true, of course, that the same arguments could have been, and may be made of the 
right heretofore existing (and remaining unaffected by the act or the rules) to bring separate 
actions. Is it any less a breach of faith with the equity court to deny it jurisdiction of part of 
the possible complete case by employing separate actions than when the separation is accom- 
plished by the use of a count in a single pleading? Perhaps not. But some indication of the 
jealousy of the equity court, and the attitude of the Supreme Court of Illinois may be had in 
the case of Stickney v. Goudy, 132 Ill. 213, 13 N.E. 1034 (1890), where the court held that 
equity will be presumed to have taken full jurisdiction of matters of law which are incident to 
complete relief in equity, and if the equity case is first tried and the bill dismissed generally, a 
subsequent action at law will not be permitted to be maintained as to the incidental law mat- 
ters involved, since the equity court will be presumed to have decided the legal matter as well 
as the equitable. 


6s Connecticut Practice Book (1922), 282. Practically no cases have arisen interpreting the 
Connecticut rule. All of them arise under a provision in the Connecticut Act [Practice Book 
(1922), §§ 5752-53] that issues of fact not cognizable by equity before January 1, 1880, are to 
be placed on the jury docket upon request. This is somewhat similar to the provision in Rule 11 
of the Illinois Supreme Court that matters not heretofore cognizable in equity be pleaded in 
separate counts. 

In the case of Purdy v. Watts, 91 Conn. 214, 99 Atl. 496 (1916), the action of the trial court 
in considering legal matter incident to the equitable relief, even though it was separately stated 
in the pleading, was upheld. 

All the cases in Connecticut are collected in the Connecticut Practice Book (1922), 282; 
and in Supplement (1934), to Illinois Civil Practice Act, Annotated (1933). 

6s The Appellate Court of Illinois, First District, on January 12, 1934, adopted a new set of 
rules which are as forward looking and as salutary as those of the Supreme Court. Jn many 
instances they are the same. 

A detailed analysis of the changes in Appellate Practice effected by both the Supreme 
Court rules, and the new rules of the Appellate Court of the First District is contained in a 
pamphlet written by one of the authors, which appears as a supplement to Illinois Civil Prac- 
tice Act, Annotated (1933). 

67 Rule 50. 
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(1) necessity; 

(2) that no prejudice will result; 

(3) that the issues raised by amendment are supported by the facts in 

the record. 

These requirements are substantially those prescribed in other states 
where the practice is employed. 

Interlocutory Appeals. In its Rule 31 the court makes the requirement 
that before appealing from an interlocutory order or decree entered on an 
ex parte application the appellant must first present, on notice, a motion 
to vacate such order or decree. 

The innovation introduced by Section 78 of the Act, of permitting the 
Appellate Court, or a single judge thereof, if in vacation, to stay the force 
and effect of an interlocutory order or decree, or to stay the entire proceed- 
ings in the trial court, is hedged about by Rule 31 through the requirement 
that notice of the application to stay be given to the opposite side, that the 
opposite side be given a hearing, that bond be required, and that a com- 
plete record be presented upon the application.” 

Leave to Appeal from a New Trial Order. Section 77 of the Act merely 
provided that an application for leave to appeal from an order granting a 
new trial could be made to the reviewing court, without setting up the 
manner in which the application was to be made. Rule 30 sets up the 
practice. In it the court substantially adopts the former practice on appli- 
cations for writs of error in Workmen’s Compensation cases, and in ap- 
plications for writs of certiorari in appeals from the Appellate Court.’ 

Applications for Leave to Appeal in One Year. Section 78 (1) of the Act 
requires appeals to be taken within go days of the entry of judgment, but 
permits an application for leave to appeal to be made to the reviewing 
court after the ninety days, and within one year of the entry of judgment. 
A showing that there is merit in appellant’s claim for an appeal, and 
that the delay is not due to appellant’s culpable negligence is required to 
be made. 

Rule 29 further regulates the practice by requiring the application and 
supporting affidavits to be printed, and by requiring the record on appeal 
to be presented with the application. The opposite party is given an op- 
portunity to present counter suggestions. Furthermore, the court is given 
the power to require bond as a condition precedent to granting the leave. 


68 See Illinois Civil Practice Act, Annotated (1933), 329-332. 


« That a stay of the proceedings in the trial court will be granted only under exceptional 
circumstances has been so stated in Engles v. Rosenthal, 274 Ill. App. 272 (1934). 


* Rule 60. 7 Rule 32. 
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Since the entire proceeding must take place within one year, including 
the rendering of the decision of the court, and the service of notice that 
leave to appeal has been granted,” the new rule materially reduces the one 
year period set forth in section 76 (1). Also, as in the case of applications 
for leave to appeal from an order granting a new trial, the expense of the 
proceeding will make applicants hesitate to apply for leave to appeal un- 
less they are reasonably sure that it will be granted. 

Separate Appeals by Co-parties. Under the Act as enacted by the legisla- 
ture, no provision was made for a separate appeal by a co-party. Rule 35 
provides for separate appeals by co-parties whose interests conflict with 
those of the appellant. In order to indicate his desire to prosecute a sep- 
arate appeal, the co-party must add a division to his notice of appearance 
under a title “Separate Appeal by Co-Party.” The separate appeal is re- 
quired to proceed upon the same time schedule as that to be followed by 
the appellant, so that both appeals will be before the reviewing court at 
one and the same time. 

Use of Original Stenographic Report. The Civil Practice Act” permitted 
the use of an original stenographic report of evidence only where the 
parties so stipulated. This was the practice existing under the former 
law. Under it, appeals were often prevented by the appellee through a 
mere refusal on his part to join in a stipulation to use the original steno- 
graphic report, since the expense of having a copy made up by the clerk 
was often prohibitive, particularly if the report was lengthy. Rule 36 
(1G) remedies this unconscionable situation by permitting the trial court 
to order that the original stenographic report, or original master’s report 
of evidence be employed. 

“Short Record” Practice. The Civil Practice Act sets up no machinery 
through which an extension of the time for filing the record on appeal in 
the reviewing court could be secured. Rule 36 (2c) adopts the old “short 
record” practice existing under Section 100 of the Practice Act of 1907. 
Under it the appellant may secure an extension from the reviewing court 
of the time within which to file a completed record on appeal upon pre- 
senting a “‘short record’’ to the court at the time the application is made. 
The “short record” is to consist merely of enough of the record to show 
final judgment or decree, a notice of appeal filed within the time limited 
by the Act, proof of its service, and the filing and serving of appellant’s 
praecipe for record. The application must be made, and the “short record” 
presented within the time limited by Section 113 of the Act, and Rule 36, 
for presenting the complete record on appeal. 


7 Rule 34 (1b). 7” § 113 (1G). 





COMMENT 


DEGREE OF EVIDENCE NECESSARY TO PROVE 
CRIMINAL CHARGE IN CIVIL SUIT 
IN ILLINOIS 


Harry G. Frins* 


HE English rule is that if the commission of a crime is directly in 

issue in any civil proceeding, it must be proved beyond a reasonable 
doubt.’ The general American rule, on the other hand, is that where proof 
of crime is necessary in a civil case, it is enough to prove it by a preponder- 
ance of the evidence.’ 

The Illinois Supreme Court has chosen, for reasons which are by no 
means obvious, to follow the English instead of the general American rule. 
Unfortunately, however, the later Illinois cases have confused and con- 
founded the subject so that by the year 1925 the decisions were in hopeless 
conflict. Some followed the English and some the American rule. Thus, 
we find the following cases in support of the English view: Crandall v. 
Dawson (slander for charge of perjury); Darling v. Banks‘ (slander for 
charge of perjury); Harbison v. Shook’ (slander for charge of perjury); 
McConnell v. Delaware Mutual Safety Insurance Co.° (Suit to recover insur- 
ance money from one alleged to have caused the fire); Germania Fire In- 
surance Co. v. Klewer’ (Suit on fire insurance policy where defense was 
made that plaintiff burned the building); Cottam v. National Mutual 
Church Insurance Co.* (Action against fire insurance company, defense be- 

* Member of the Illinois Bar. 


' Thurtell v. Beaumont, 1 Bing. 339 (1823) (action on fire insurance policy, defense being 
arson); Chalmers v. Sharkell, 6 C. & P. 475 (1834) (action of libel for charging forgery); Will- 
mett v. Harner, 8 C. & P. 695 (1839) (action of slander for charging bigamy). 

? Mead v. Husted, 52 Conn. 56 (1884); Atlanta Journal v. Mayson, 92 Ga. 640 (1893); 
Continental Ins. Co. v. Jacknichen, 110 Ind. 59, 10 N.E. 636 (1886); Turner v. Hardin, 80 
Iowa 691, 45 N.W. 758 (1890); Roberge v. Burnham, 124 Mass. 277 (1878); Baird v. Abbey, 
73 Mich. 347, 41 N.W. 272 (1889); Smith v. Burns, 106 Mo. 694, 16 S.W. 881 (1891); Nelson 
v. Pierce, 18 R.I. 539, 28 Atl. 806 (1894); Lindley v. Lindley, 68 Vt. 421, 35 Atl. 349 (1896); 
U. S. Express Co. v. Jenkins, 73 Wis. 471, 41 N.W. 957 (1889). 

3 Crandall v. Dawson, 1 Gilm. (Ill.) 556 (1844). 

4 Darling v. Banks, 14 Ill. 46 (1852). 5’ Harbison v. Shook, 41 Ill. 141 (1866). 

© McConnell v. Delaware Mutual Safety Insurance Co., 18 Ill. 229 (1856). 

7 Germania Fire Insurance Co. v. Klewer, 129 Ill. 599, 22 N.E. 489 (18809). 

§ Cottam v. National Mutual Church Insurance Co., 209 Ill,’ App. 404 (1918). 
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ing that plaintiff had committed arson); Rudolph Stecher Brewing Co. v. 
Carr® (Action on a check, plea being that check was given for the com- 
pounding of a felony, and was, therefore, void); Smith v. Lawley’ (mali- 
cious prosecution) ; People v. Sullivan" (disbarment of attorney on ground 
of conspiracy); Sprague v. Dodge (strong dictum in an assumpsit, al- 
leging that defendant burned the mill) ; Grimes v. Hilliary' (strong dictum 
in suit on a note, declaration charging the destruction of the note by de- 
fendant); McInturff v. Insurance Co. of North America“ (strong dictum in 
suit on a fire insurance policy where defense was made that plaintiff 
burned the property) ; Oliver v. Ross'S (very strong dictum in a suit to set 
aside deed on ground of forgery); Pley v. Lavette’® (very strong dictum in 
suit for assault and battery with a loaded pistol); Sutton v. Workmeister*’ 
(dictum in suit for an unlawful confederation at common law); City of 
Chicago v. Stone™* (dictum in a prosecution to recover penalty for the viola- 
tion of a city ordinance in keeping a place for the purpose of gambling). 
The following cases adhere to the English rule, but hold that it does not 
apply where the person accused of the crime is a third party—agent or 
otherwise—who is not a party to the suit: Foster v. Graf,"° Waggoner v. 
Clark,” Bernier v. Ill. Central R.R. Co., Foster v. Liverpool & London 
Globe Insurance Co.,? Wilson Grocery Co. v. National Surety Co.,?) Sussman 
v. Mass. Bonding and Insurance Co.*4 

On the other hand, the following Illinois decisions support the general 
American view: Oliver v. Oliver*s (allegation of forgery); Roberts ». 


® Rudolph Stecher Brewing Co. v. Carr, 194 Ill. App. 32 (1915). 

10 Smith v. Lawley, 149 Ill. App. 480 (1909). 

People v. Sullivan, 218 Ill. 419, 75 N.E. 1005 (1905). 

2 Sprague v. Dodge, 48 IIl. 142 (1868). 

3 Grimes v. Hilliary, 150 Ill. 141, 36 N.E. 977 (1894). 

'4 McInturff v. Insurance Company of North America, 248 Ill. 92, 93 N.E. 369 (1910). 

's Oliver v. Ross, 289 Ill. 624, 124 N.E. 800 (1919). 

6 Pley v. Lavette, 167 Ill. App. 494 (1912). 

17 Sutton v. Workmeister, 164 Ill. App. ros (1911). 

18 City of Chicago v. Stone, 187 Ill. App. go (1914). 

19 Foster v. Graf, 287 Ill. 559, 122 N.E. 845 (1919). 

20 Waggoner v. Clark, 293 Ill. 256, 127 N.E. 436 (1920). 

* Bernier v. Ill. Central R.R. Co., 296 Ill. 464, 129 N.E. 747 (1921) affirming 215 Ill. App. 
454. 

2 Foster v. Liverpool & London Globe Ins. Co., 222 Ill. App. 37 (1921). 

23 Wilson Grocerie Co. v. National Surety Co., 218 Ill. App. 584 (1920). 

24 Sussman v. Mass. Bonding & Insurance Co., 230 Ill. App. 276 (1923). 

8 Oliver v. Oliver, 110 Ill. 119 (1884). 
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W oods** (allegation of forgery); Christopherson v. Marhoefer*’ (false pre- 
tense, deceit and fraud); Crane v. Schaefer*® (deceit); Solomon v. Buechle*® 
(assault and battery); Chestnut v. Chestnut*® (divorce on ground of adul- 
tery); Stiles v. Stiles* (divorce on ground of adultery); Lenning v. Len- 
ning (divorce on ground of adultery); Heyman v. Heyman} (divorce on 
ground of adultery). 

In the case of Rost v. Noble & Co.*4 an action was brought by an ad- 
ministrator to recover damages for the death of his intestate. The declara- 
tion alleged that the deceased, who was a boy between fifteen and sixteen 
years old, was employed by defendant in operating a drill machine, and in 
carrying, transferring, loading and unloading boxes filled with material of 
great weight and hoisting the same by the elevator; that this work was 
such extra hazardous employment that it was dangerous to the deceased’s 
life or limb, and he was then and there unlawfully employed at said work, 
contrary to the statute of the state (a misdemeanor). The jury was in- 
structed that plaintiff was not required to establish his case beyond a 
reasonable doubt, but only by a preponderance of the evidence. The rec- 
ord was brought before the Supreme Court for a review by a writ of 
certiorari and this instruction was insisted upon as error. The Court rec- 
ognized the Illinois rule to be that where a crime is charged in the plead- 
ings in civil actions, the rule of evidence in criminal cases is applicable and 
the crime charged must be proved beyond a reasonable doubt, but limited 
the boundaries of this rule by saying that it applies only to civil cases 
where the cause of action or defense is based on a felony, and as to other 
offenses a preponderance of the evidence is sufficient. This distinction was 
introduced into the Illinois cases for the first time. The ratio decidendi 
was given as follows:* 

This rule, which has prevailed from very early in the history of the State, has been 
consistently adhered to and frequently announced, except in actions of slander or libel, 
in which it is provided by chapter 126 of the Revised Statutes of 1874 that it shall be 

* Roberts v. Woods, 82 Ill. App. 630 (1898). 

27 Christopherson v. Marhoefer, 233 Ill. App. 421 (1924). 

28 Crane v. Schaefer, 140 Ill. App. 647 (1908). 

29 Solomon v. Buechle, 119 Ill. App. 595 (1905). 

3° Chestnut v. Chestnut, 88 Ill. 548 (1878). 

x Stiles v. Stiles, 167 Ill. 576, 47 N.E. 867 (1897). 

# Lenning v. Lenning, 176 Ill. 180, 52 N.E. 46 (1898). 

33 210 Ill. 524, 71 N.E. 591 (1904). The following cases of divorce on the ground of adultery 
support the same view: Carter vs. Carter, 62 Ill. 439 (1872); Jenkins v. Jenkins, 86 Ill. 340 
(1877); and Balswic v. Balswic, 178 Ill. App. 118 (1912). 

34 Rost v. Noble & Co., 316 Ill. 357, 147 N.E. 258 (opinion filed February 17, 1925). 

3s At p. 371. 
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competent for the defendant to establish the truth of the matter charged by a prepond- 
erance of the testimony. [Citing Illinois cases.] The rule had its origin in England, 
where there was a reason for its existence arising from the fact that there, ‘where a de- 
fendant justifies words which amount to a charge of felony and proves his justification 
the plaintiff may be put on his trial by that verdict without the intervention of a grand 
jury. (Cook vs. Fields, 3 Esp. 133)’. This reason never existed in this country 

The reason in which the rule seems to have had its origin is applicable only to cases 
where the charge was only a felony, and in general it is in such cases, only, that the rule 
has been applied. It will not be extended further but is limited to charges of felony. 
The offenses for which penalties are imposed by the statute [misdemeanors] are not 
crimes of a character the charge of which in a civil suit is required to be proved beyond 
a reasonable doubt, and the instruction properly so advised the jury. 

Since 1925, four reported cases have dealt with the question under con- 
sideration. All of these have followed the opinion in Rost v. Noble and 
Co. They are: People v. Small:? (dictum); Gannon v. Kiel5* (automobile 
collision) ; Cooper v. Nutt? (action by a stockholder against corporation to 
collect a penalty); and Kuhl v. Clark* (alleging conspiracy to defraud 
complainant). 

What is the Illinois law now? (1). The rule of “‘evidence beyond a rea- 
sonable doubt” does not apply to slander and libel cases, because an Ili- 
nois statute specifically provides that a preponderance of the evidence is 
sufficient." (2). The rule does not apply to misdemeanors, because the 
case of Rost v. Noble & Co. has limited it to felonies. (3). The rule does 
not apply where the person accused of the crime is a third party—agent 
or otherwise—who is not a party to the suit, because Foster v. Graff and 
other cases cited above so hold. Thus, we are again left with a complicated 
situation. Would it not be much more advisable to accept the general 
American rule that a preponderance of the evidence is sufficient in all civil 
cases? We hope that the next time this question is brought before our 
Supreme Court, this august body will reconsider the subject and definitely 
follow the American instead of the English decisions. Such a step will be 
justified in view of the confusion and complication of Illinois cases, and 
particularly in view of the fact that the English rule had a basis for its 
existence in England, but never had a reason for its continuance in this 
country. Rost v. Noble & Co.” specifically so states. With this in mind, 


3% Supra note 34. 

37 People v. Small, 319 Ill. 437, 150 N.E. 435 (December 16, 1925). 

38 Gannon v. Kiel, 252 Ill. App. 550 (February 1, 1929). 

39 Cooper v. Nutt, 254 Ill. App. 445 (July 5, 1929). 

4 Kuhl v. Clark, 261 Ill. App. 491 (May 13, 1931). 

# Cahill Ill. St., 1933, c. 126, § 3; Smith-Hurd Rev. St., 1933, c. 126, § 3. 
# Supra note 34, 372. 
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we should apply the well established principle of law that when the reason 
for a rule ceases to exist, the rule must cease with it. Some of the jurisdic- 
tions which formerly adhered to the English doctrine have abandoned it, 
apparently on this ground.‘ 

We believe that it is rather safe to predict that Illinois too will discard 
the English rule. This is evident from the hint which was dropped by our 
Supreme Court in the case of People v. Small,** opinion filed December 16, 
1925, only ten months after the Rost case. At page 481, the majority opin- 
ion of five to two reads: 


It is finally contended that criminal acts are charged in the bill in this suit, and that 
the rule that such charges must be proven beyond a reasonable doubt before a decree 
can be entered against the party so charged is applicable. We shall not lengthen this 
opinion by discussing this question. Whether this court will again apply to civil actions 
the rule of evidence applicable to criminal cases merely because the pleadings charge 
and the proof shows that the loss or damages arose out of a criminal act (see Rost v. 
Noble & Co. 316 Ill. 357) need not be decided in this case, for the reason that whatever 
rule is applied, the evidence in this record shows, beyond all reasonable doubt, a liability 
to account. Proof of the fact that a public official having custody of public funds 
loaned these funds to others with a secret arrangement respecting the payment of inter- 
est and that in reporting interest collected he did not reveal the source of the payments, 
without more, would be sufficient to justify an order to account. 


This hint, we hope, is a preface to a future decision ushering in the gen- 


eral American view in Illinois. 


43 Gordon v. Parmalee, 15 Gray (Mass.) 413 (1860); Ellis v. Buzzell, 60 Mo. 209 (1872); 
Matthews v. Huntley, 9 N.H. 146 (1838); Jones v. Greaves, 26 Ohio St. 2 (1874); Weston v. 
Granelin, 49 Vt. 507 (1877); Washington Ins. Co. v. Wilson, 7 Wis. 169 (1858). See Rost v. 
Noble & Co., supra note 34, 372. 


44 Supra note 37. 
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THE RULE OF THE PRENTIS CASE 


The exercise by the federal courts of the power to enjoin activities of state 
regulatory commissions' has been subjected to much criticism,’ since a great 
part of the litigation involves highly controversial questions of interpretation 

* This power is based on the principle stated in Ex parte Young, 209 U.S. 123, 28 Sup. Ct. 
441, 52 L. Ed. 714 (1908): a state official exceeding the authority granted him by the state is 


personally subject to suit in the federal courts; the action is not one against the state, within 
the meaning of the Eleventh Amendment. 


? As a result Congress has passed an act providing for a special three-judge federal court 
whenever an interlocutory injunction is sought to restrain the enforcement of any state statute, 
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of state constitutions and statutes on which state courts are best qualified to 
pass.’ It is not surprising, therefore, to find that the Supreme Court has evolved 
a number of limitations on this broad injunctive power.‘ 

One such self-imposed limitation, first enunciated in Prentis v. Atlantic Coast 
Line Co.,5 requires the federal courts to refrain from enjoining the enforcement of 
orders of a state commission which are still subject to “legislative” revision by 
another state agency. Although the revising body may be termed a court, and 
may perform other functions of an undoubtedly judicial nature, it may be em- 
powered by statute to revise commission orders upon the same general consider- 
ations—policy and expediency—that motivated the commission. Until such re- 
vision is completed an order is still in the “‘legislative’’ stage, and as a matter of 
“comity” it is thought best to require a litigant to exhaust his legislative reme- 
dies before appealing to the courts; he may eventually find it unnecessary to 
seek an injunction.® 


or commission order under a state statute; see Judicial Code § 266, 36 Stat. 1162 (1911) 28 
U.S.C.A: § 380 (1928); cf. the pending Johnson Bill, S. 752, which would deprive the federal 
courts of all injunctive jurisdiction over state legislative or administrative action; 1 U.S. Law 
Week 497 (1934); Hutcheson, A Case for Three Judges, 47 Harv. L. Rev. 795 (1934). 

3 See Frankfurter and Landis, Business of the Supreme Court at October Term, 1928, 43 
Harv. L. Rev. 33, 61-62 (1930); Lilienthal, The Federal Courts and State Regulation of Public 
Utilities, 43 Harv. L. Rev. 379 (1930); cf. Barnes, Federal Courts and State Regulation of Util- 
ity Rates, 43 Yale L. Jour. 417 (1934). 

4 In Gilchrist v. Interborough Rapid Transit Co., 279 U.S. 159, 49 Sup. Ct. 282, 73 L. Ed. 
652 (1929), a complicated and important piece of utilities litigation was denied a federal ad- 
judication, mainly because it presented primarily state issues and could be dealt with more 
effectively in the state courts. See Frankfurter and Landis, supra note 3; Lilienthal, supra 
note 3, 398-399. And recently, in Glenn v. Field Packing Co., 290 U.S. 177, 54 Sup. Ct. 138 
(1933), a decree of a federal district court that a state tax statute violated the state constitu- 
tion was modified to permit further application to the court, “‘in case it shall appear that the 


statute has been sustained [subsequently] by the state court as valid under the state constitu- 
tion.” 


S 211 U.S. 210, 29 Sup. Ct. 67, 53 L. Ed. 150 (1908). Holmes, J., said, “It seems to us only 
a just recognition of the solicitude with which [complainant’s] rights have been guarded, that 
they should make sure that the State in its final legislative action would not respect what they 
think their rights to be, before resorting to the courts of the United States.” (211 U.S. 210, 230). 


6 This rule perhaps might have been based on general jurisdictional grounds; until a legisla- 
tive order is in final, enforceable form, there is nothing to which an injunction will attach. 
However, the reason given for the rule was “equitable fitness and propriety,” reduced in later 
cases to “comity.”’ The rule has been applied to legislative proceedings other than appeals to 
courts, such as rehearings in commission, Palermo Land & Water Co. v. Railroad Commission 
of California, 227 Fed. 708 (D.C.N.D. Cal. 1915), appeal dismissed 225 Fed. 1022 (C.C.A. oth 
1915); Columbia Railway, Gas & Electric Co. v. Blease, 42 F. (2d) 463 (D.C.E.D.S.C. 1930). 
Other proceedings of administrative nature were pending in Mellon Co. v. McCafferty, 239 
U.S. 134, 36 Sup. Ct. 94, 60 L. Ed. 181 (1915), and Henderson Water Co. v. Corporation Com- 
mission, 269 U.S. 278, 46 Sup. Ct. 112, 70 L. Ed. 273 (1925). 

The rule has no application to a suit to enjoin enforcement of the statute which defines the 
commission’s powers. Willcox v. Consolidated Gas Co., 212 U.S. 19, 29 Sup. Ct. 192, 53 L. Ed. 
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On the other hand, the power of the revisory agency may be “judicial” in na- 
ture, confined to questions of the conformity of the order to constitutional and 
statutory requirements, not its policy or expedience. The “legislative’’ process 
is then deemed complete when the commission promulgates its order. Instead 
of applying to a state court for relief, a litigant may, if proper jurisdictional 
grounds exist, seek the assistance of a federal court, which is considered as com- 
petent as any state court to pass on questions of a judicial nature.’ 

Many states have constitutional or statutory provisions for the revision of 
orders,* but the language used is often ambiguous and shows that the draftsmen 
did not have in mind the distinction drawn in the Prentis case. Asa result, the 
application of the rule of that case to a particular statute may be difficult. If the 
highest court of a state has held that the type of review intended is either “‘legis- 
lative” or “‘judicial,”’ the federal courts will respect that decision, provided that 
the state court’s definition is not at variance with the federal concept of the two 
types of review. But in the absence of any determinative decision by the state 
tribunal, the federal courts must decide for themselves when the “‘legislative”’ 
process is complete. 

The question then becomes: what are the criteria of each of the two types of 
review? It seems that the possible differentiating factors may be grouped as fol- 
lows: (1) the scope of the revisory inquiry ; (2) the form of the revisory proceed- 
ing; (3) the evidence which the revising agency may consider; (4) the power of 


382 (1909). The rule is disregarded when, in the course of the legislative proceedings, there is a 


violation of due process, such as undue delay, Smith v. Illinois Bell Telephone Co., 270 U.S. 
587, 46 Sup. Ct. 408, 70 L.Ed. 747 (1926); or refusal of supersedeas, either by statute, Pacific 
Tel. & Tel. Co. v. Kuykendall, 265 U.S. 196, 44 Sup. Ct. 553, 68 L. Ed. 975 (1924), or by the re- - 
viewing body, Oklahoma Natural Gas Co. v. Russell, 261 U.S. 290, 43 Sup. Ct. 353, 67 L. Ed. 
659 (1923). See Lilienthal, supra note 3, 391, 390 ff. 

7 Bacon v. Rutland R.R. Co., 232 U.S. 134, 34 Sup. Ct. 283, 58 L. Ed. 538 (1914). See 
Isaacs, Judicial Review of Administrative Findings, 30 Yale L. Jour. 781 (1921). 

§ See note, 25 Mich. L. Rev. 178 (1926) for a list, now perhaps only partial, of these states, 
and a summary of the provisions. The present paper is confined, with few exceptions, to stat- 
utes which have been examined by the United States Supreme Court. 

9° This was true in both the Prentis and Bacon cases, supra notes 5 and 7. Winchester & S.R. 
Co. v. Commonwealth, 106 Va. 264, 55 S.E. 692 (1906); Bacon v. Boston & M.R.R., 83 Vt. 
421, 457, 76 Atl. 128, 143 (1910). On the Virginia system, see Dobie, Judicial Review of Ad- 
ministrative Action in Virginia, 8 Va. L. Rev. 477, 557 (1922). 

The statute allowing appeals from the Illinois Commerce Commission has never been ex- 
amined by the United States Supreme Court; however, the Illinois Supreme Court has defi- 
nitely determined that the statute provides for “judicial” review. Ill. Cahill’s Rev. Stat. 
(1933), c. 111a, § 87; People’s Gas Co. v. City of Chicago, 309 IIl. 40, 139 N.E. 867 (1923); 
Wabash, C.&W. R.R. Co. v. Commerce Commission, 309 Ill. 412, 141 N.E. 212 (1923). A pro- 
vision that an order should not be set aside unless “against the manifest weight of the evidence” 
has been declared unconstitutional, since the judicial test is whether there is any substantial 
basis for the findings. Commerce Commission v. Cleveland, C., C. & St.L. Ry. Co., 309 Ill. 165, 
140 N.E. 868 (1923). See Smith, Judicial Review of the Decisions of the Illinois Commerce 
Commission, 24 Ill. L. Rev. 423 (1929). 
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the revising agency to modify the commission’s order (as distinguished from 
affirmance or reversal in toto); and (5) the effect of the revising agency’s deter- 
mination as res judicata. 


(1) The scope of the revisory inquiry. Direct statements as to the extent to 
which it is intended the revising agency shall have power to examine the commis- 
sion’s order are extremely rare. The clearest expression is found in a New York 
statute providing for review of the orders of the public service commission. The 
issues to be considered on review are limited to: (a) the authority of the inferior 
body to make the order; (b) the conformity of the order to law; (c) the com- 
petence of the proof taken; and (d) the consistency of the order with the weight 
of the evidence.'® This provision gives no power to consider the expedience of 
the order; the revision contemplated is definitely “‘judicial.” 

Several other types of provisions, although often found, are not as clear. For 
example, the reviewing agency may be directed to proceed as in chancery, and 
make its decision as law or equity shall require.'' Perhaps on its face such a pro- 

1 N.Y. Civil Practice Act (1927), §§ 1304, 1305. See Prendergast v. New York Telephone 
Co., 262 U.S. 43, 43 Sup. Ct. 466, 67 L. Ed. 853 (1923). Compare the Supreme Court’s analysis 
of “‘judicial’”’ review in Interstate Commerce Commission. v. Illinois Central R. Co., 215 U.S. 
452, 470, 30 Sup. Ct. 155, 160, 54 L. Ed. 280 (1910). 

Compare also the analogous situation existing under the appellate provisions of the Federal 
Radio Act. The act of 1927, 44 Stat. 1169 (1927), 47 U.S.C.A. Supp. § 96 (1933), allowing ap- 
peals from the Federal Radio Commission to the District of Columbia Court of Appeals, was 
construed to establish “legislative” review. As a result, no appeal could be taken to the Su- 
preme Court from the Court of Appeals, since the proceeding would be an original judicial ac- 
tion and would constitute an attempt to add to the original jurisdiction of the Supreme Court, in 
contravention of U.S. Const. Art. IIT. Federal Radio Commission v. General Electric Co., 281 
U.S. 464, 50 Sup. Ct. 389, 74 L.Ed. 969 (1930); see Caldwell, Appeals from Decisions of the 
Federal Radio Commission, 1 Jour. Air Law. 274, 276-279 (1930); notes, 29 Mich. L. Rev. 766 
(1931), 1 Jour. Air Law 353 (1930). Congress then amended the Radio Act to limit the review 
of the Court of Appeals to “questions of law’’; the fact findings of the commission to be ‘“‘con- 
clusive unless it shall clearly appear that the findings . . . . are arbitrary or capricious.” 46 
Stat. 844 (1930), 47 U.S.C.A. Supp. § 96 (1933). The Supreme Court readily recognized that 
the section as amended provided for ‘“‘judicial” review by the Court of Appeals; hence the pro- 
ceedings before the Supreme Court were no longer original judicial proceedings, and constituted 
part of the appellate jurisdiction of the court. Federal Radio Commission v. Nelson Brothers 
Bond & Mortgage Co., 289 U.S. 266, 53 Sup. Ct. 627, 77 L. Ed. 808 (1933). Cf. act providing 
for review of decisions of the Interstate Commerce Commission, 36 Stat. 542 (1910), 38 Stat. 
219 (1913), 28 U.S.C.A. §§ 41 (28), 44-48, notes; Tollefson, Judicial Review of Decisions of 
the Interstate Commerce Commission, 11 Minn. L. Rev. 389, 504, 510 ff. (1927). See in gen- 


eral Albertsworth, Judicial Review of Administrative Action by the Federal Supreme Court, 
35 Harv. L. Rev. 127 (1921). 


" Michigan: Comp. Laws (1929), § 11042a; Detroit & Mackinac Ry. Co. v. Michigan R.R. 
Commission, 235 U.S. 402, 35 Sup. Ct. 126, 59 L. Ed. 288 (1914). Minnesota: Laws (1921), 
c. 278, § 10; Railroad & Warehouse Commission v. Duluth Street Ry. Co., 273 U.S. 635, 47 
Sup. Ct. 489, 71 L. Ed. 807 (1927); Duluth v. Railroad & Warehouse Commission, 167 Minn. 
311, 209 N.W. 10 (1926). Montana: Rev. Code (1921), § 4038, as amended Laws (1931), c. 
194, § 3; Porter v. Investors’ Syndicate, 286 U.S. 461, 52 Sup. Ct. 617, 76L. Ed. 1226 (1932). 
Pennsylvania: 66 Purdon’s Stats. (1930) § 838; Ohio Valley Water Co. v. Ben Avon Borough, 
253 U.S. 287, 40 Sup. Ct. 527, 64 L. Ed. 908 (1920). Vermont: Acts (1908), No. 116, § 12; 
Bacon v. Rutland R.R. Co., supra note 7. 
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vision looks to a re-investigation of the facts only so far as is necessary to de- 
termine the legality of the order. But it is possible that the words “law” and 
“equity” are used in the loose sense of “‘justness,”” which would at least admit 
of the interpretation that the entire inquiry may be reopened, and questions of 
expediency and policy determined.” 

Frequently the reviewing agency is authorized to determine the “‘justness’”*s 
or “‘reasonableness’’'4 or “lawfulness’”*s of the order. The first expression would 
seem to point to “legislative” review, including an examination of the underly- 
ing policy of the order. “‘Reasonableness’’ seems so ambiguous that it provides 
no clue either way: it might apply to the commission’s exercise of discretion, or to 
the consistency of the findings with the evidence. “Lawfulness’’ perhaps tends 
to indicate that review of the legality, only, of the commission’s findings is con- 
templated. The Supreme Court seems to attach no importance to these terms. 

(2) The form of the revisory proceeding. A few statutes refer to the proceeding 
to review an order as an “action,’””® thus perhaps implying an original, not an 
appellate, proceeding. If original, the proceeding would seem to be “judicial” 
in nature, since only a “legislative” inquiry would be an appeal from, and part 
of, the commission’s activities. The term, however, has been accorded little or 
no weight, and the colorless word “proceeding” is probably as satisfactory. 

Conversely, several statutes provide for an ‘‘appeal’’ from the order of the 
commission.'? This word may be interpreted to refer to “‘legislative’’ proceed- 
ings, since it is a continuation of the activities of the commission, and not an 
original suit; and such an interpretation is especially plausible when the statute 
provides, as in Oklahoma, that the review by the state supreme court “‘shall 
complete the appeal allowed by law” from the assessment proceedings before an 

2 In the analogous situation of review of the orders of the Public Utilities Commission of 
the District of Columbia by the District Court of Appeals, the Supreme Court has construed 
the term “equity proceedings” to mean that a trial de novo may be conducted and such order 
promulgated as the commission should have made, and has thus held the review is “legisla- 
tive.” 37 Stat. 974, 988 (1913); Keller v. Potomac Electric Co., 261 U.S. 428, 43 Sup. Ct. 445, 
67 L. Ed. 731 (1922). 

13 Montana: supra note 11. Virginia: Const. (1902), § 156 f. 

14 Michigan, Montana, Pennsylvania: supra note 11. Ohio: Throckmorton’s Code (1929), 
§ 544; Grubb v. Public Utilities Commission, 281 U.S. 470, 50 Sup. Ct. 374, 74 L. Ed. 972 
(1930); Hocking Valley Ry. Co. v. Public Utilities Commission, 92 Ohio St. 9, 110 N.E. 521 
(1915); Hocking Valley Ry. Co. v. Public Utilities Commission, 100 Ohio St. 321, 126 N.E. 
397 (1919); note, 29 Mich. L. Rev. 1067 (1931). Virginia: supra note 13. Washington: Rem- 
ington’s Comp. Stat. (1922), § 10428; Pacific Tel. & Tel. Co. v. Kuykendall, supra note 6; 
Pacific Tel. & Tel. Co. v. Cushman, 292 Fed. 930 (C.C.A. oth 1923), cert. den. Cushman v. 
Pacific Tel. & Tel. Co., 263 U.S. 729, 44 Sup. Ct. 181, 68 L. Ed. 529 (1924). 

18 Michigan, Pennsylvania: supra note 11. Ohio, Washington: supra note 14. 

© Michigan, Montana: supra note 11. 


17 Minnesota: supra note 11. Ohio: supra note 14. Oklahoma: Stat. (1931), § 12661; Ex 
parte Oklahoma, 37 F. (2d) 862 (C.C.A. roth 1930); Kansas City Southern Ry. Co. v. Cornish, 
65 F. (2d) 671 (C.A.A. roth 1933); Anderson v. Ritterbusch, 23 Okla. 761, 98 Pac. 1002 (1908); 
In re Earlsboro Assessment, 25 P. (2d) 632 (Okla. 1933). Vermont: supra note 11. Virginia: 
Const. (1902), § 156d. 





782 THE UNIVERSITY OF CHICAGO LAW REVIEW 


administrative board, and that this statutory provision ‘‘shall be construed to 
give remedies and rights in addition to those of appeal heretofore given by stat- 
ute, but the remedies of resort to the boards and appeal therefrom shall be the 
sole remedies for the correction of assessment or equalization.’’* In general 
however, it seems probable that the word “‘appeal”’ is used in the loose sense of 
invoking the aid of the revisory agency, and conveys no information as to the 
type of proceeding contemplated. 

The fact that the reviewing agency is authorized to grant a supersedeas, or 
stay of enforcement, of the order pending review,'? seems of little importance in 
determining the character of review intended, although it may raise a question 
of compliance with due process.” 

(3) The evidence which may be considered by the revising agency. The practice 
has become quite general to confine the review of the commission’s orders to the 
transcript of the proceedings before the commission, and to exclude additional 
evidence.” Such a limitation might seem to indicate that “legislative” review 
was contemplated, since the orthodox theory of original “judicial” proceedings 
requires that evidence be collected through the court’s own fact-finding agencies. 
To some extent this conclusion is sanctioned by the recent Supreme Court case 
of Crowell v. Benson,” holding that, at least under the federal separation of pow- 
ers, a reviewing court may not be confined to the transcript of commission pro- 
ceedings in so far as “‘jurisdictional facts” are in issue, the existence of which is 
a statutory condition precedent to the power of the commission to act. The de- 
cision was limited expressly to the federal constitutional system; but most state 
governments are similar in structure and embody the same principles of an in- 
dependent judiciary ; hence Crowell v. Benson would seem to be a very persuasive 
authority. 

The limits of this “jurisdictional fact’’ doctrine are still undefined, and its ap- 

8 Okla. Stat. (1931), §§ 12661, 12663. 

'9 Supersedeas is expressly permitted in New York, supra note 10; Ohio, supra note 14; Penn- 


sylvania, supra note 11; and Washington, supra note 14, all of which have “judicial” review; 
also in Virginia, Const. (1902), § 156e, where review is “legislative.” 

20 See supra note 6; also Porter v. Investors’ Syndicate, supra note 11. Cf. Banton v. Belt 
Line Ry. Corp., 268 U.S. 413, 45 Sup. Ct. 534, 69 L. Ed. 1020 (1925). 

a Michigan: supra note 11. Nebraska: Comp. Stat. (1929), c. 75, § 505; Northwestern 
Bell Telephone Co. v. Spillman, 6 F. (2d) 663 (D.C. Neb. 1925); Hooper Telephone Co. v. 
Nebraska Telephone Co., 96 Neb. 245, 147 N.W. 674 (1914); see Durisch, Judicial Review of 
the Railway Commission in Nebraska, 11 Neb. L. Bull. 365, 371 (1932). Ohio: supra note 14. 
Oklahoma: supra notes 17,18. Pennsylvania: supra note 11. Virginia: supra note 13. Wash- 
ington: supra note 14. Some statutes provide that if new evidence is offered, the court shall re- 
mand to the commission, for hearing on the new evidence; and if, as a result, the commission 
shall revise its order, the revised order shall be substituted in the proceedings before the court. 
See statutes of Michigan, Pennsylvania, and Virginia, supra. 


2 285 U.S. 22, 52 Sup. Ct. 285, 76 L.Ed. 598 (1932). See Dickinson, Crowell v. Benson: 
Judicial Review of Administrative Determinations of Questions of ‘Constitutional Fact,” 80 
Univ. Pa. L. Rev. 1055 (1932); notes, 41 Yale L. Jour. 1037 (1932); 30 Mich. L. Rev. 1312 
(1932); 46 Harv. L. Rev. 478 (1933); 32 Col. L. Rev. 738 (1932). 
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plication to regulatory commissions has not yet been attempted; but it would 
seem to extend at least to questions of the commission’s power over the subject 
matter of the proceeding, and over the parties thereto. Whether the theory will 
be accepted by the state courts, however, seems doubtful, in view of the readi- 
ness with which they have accepted restriction to the transcript while holding 
that the review provided for is “judicial” rather than “legislative” in nature.” 
It may also be doubted whether the Supreme Court would consider such a state 
statutory provision a good criterion of “legislative” review. 

On the other hand, state constitutional provisions for the separation of judi- 
cial and legislative powers appear, in several cases, to have been important 
factors in determining that the review prescribed was “judicial” rather than 
“legislative” ; it is assumed that the state assembly, in according the power of re- 
view to a body exercising other functions undoubtedly judicial in nature, in- 
tended to comply with the constitutional requirements; and ambiguous language 
therefore is construed to contemplate “judicial ’review.?4 

(4) The power of the revising agency to modify the commission’s order. An ex- 
pression often noticed in the statutes is that the reviewing agency may “modify” 
the order of the commission, as an alternative to either affirming or reversing it 
as a whole.*s This perhaps means that the reviewing body may make a thorough 
revision of the order on the basis of policy and expediency, perhaps conceding 
the legality of the commission’s original action; such review would be ‘“‘legisla- 
tive.’’*° The term “modify” is so general, however, that it may well be con- 
strued to limit the power of the revising agency to removing provisions con- 
sidered illegal, without reference to questions of policy or expediency. As a re- 
sult, it is not surprising that modification provisions are found in statutes inter- 
preted to prescribe “‘judicial’’ as well as “legislative” review.” 

The same interpretation would be made, probably, if the word “substitute” 
was used in place of ‘“‘modify.”” The Virginia Constitution provides that the Court 


23 Restriction specifically held valid in Illinois, Commerce Commission v. Cleveland, C., C. 
& St. L. Ry. Co., supra note 9g. 


24 See cases cited: Michigan, supra note 11; Nebraska, supra note 21; Vermont, supra 
note 11; Washington, supra note 14. In Ohio, the Constitution (1912), Art. IV, § 2, provides 
that the supreme court shall have “such revisory jurisdiction of the proceedings of adminis- 
trative officers as may be conferred by law.” 


28 Minnesota, Montana: supra note 11. Nebraska: supra note 21. New York: supra note 10 
Ohio: supra note 14. Oklahoma: supra note 17. Pennsylvania: supra note 11. 


% The Montana statute, supra note 11, was construed by the United States Supreme Court 
as providing “‘legislative” review, the court relying mainly upon the term “modify” in the 
statute (Porter v. Investors’ Syndicate, supra note 11). Other expressions in the statute seemed 
to point the other way, however, and the Montana Constitution, Art. IV, § 1, provides for 
separation of powers [its effect perhaps weakened by O’Neill v. Yellowstone Irrig. Dist., 44 
Mont. 492, 121 Pac. 283 (1912); and see State ex rel. Hillis v. Sullivan, 48 Mont. 320, 137 Pac. 
392 (1913)]. 

27 “Judicial”: Minnesota, Nebraska, New York, Pennsylvania. “Legislative”: Montana, 
Oklahoma. 
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of Appeals “is to substitute such order as, in its opinion, the commission should 
have made.”** Due perhaps to the addition of the last clause, this provision 
seems to point toward revision on grounds of expediency, and in fact has been so 
interpreted.”9 

(5) The effect of the revising agency’s decision. If adequately expressed, the in- 
tention of the state legislature as to whether or not the decision of the revising 
agency was intended to be res judicata would probably provide a good test of the 
nature of the review provided. The present statutes, however, afford little in- 
formation on this point. In Virginia it is stipulated that the right to sue in “‘ordi- 
nary courts’”’ is not impaired by the revisory system created, indicating perhaps 
that the decision of the revising tribunal is not intended to be res judicata.s° An 
Oklahoma statute provides that it “shall be construed to give remedies and 
rights in addition to those of appeal heretofore given by statute’’;* this, too, 
seemingly contemplates that the action of the revisory agency is not final. In 
both states the review provided has been determined to be of the “‘legislative”’ 
type.” 

FRED M. MERRIFIELD 

8 Va. Const. (1902), § 156g. This section was not changed in the constitutional revision of 

1928. 


29 See Winchester & S.R. Co. v. Commonwealth, supra note 9. 


3° Va. Const. (1902), § 156h. Compare the federal statute providing for appeals from deci- 
sions of the Commissioner of Patents, 16 Stat. 204 (1870), 35 U.S.C.A. § 62 (1929): “But no 
opinion or decision of the court in such case shall preclude any person interested from the right 


to contest the validity of such patent in any court wherein the same may be called in question.” 
See Postum Cereal Co. v. California Fig Nut Co., 272 U.S. 693, 47 Sup. Ct. 284, 71 L. Ed. 478 
(1927). See also, as to res judicata, Grubb v. Public Utilities Commission, supra note 14. 

3* Supra note 18. 


# Cases cited supra notes 5, 9, 17. 
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CHANGING RULES OF EVIDENCE IN THE FEDERAL COURTS 


At common law,’ interested witnesses? were not permitted to testify in their 
own behalf in civil’ or criminal‘ cases. Spouses, for additional reasons of policy,’ 
were held incompetent to testify either for or against each other.® Prior to statu- 
tory modifications of these common law rules of competency’ there was unani- 


* Prior to the development of the modern jury trial, questions of competency of witnesses 
did not arise since the jury found a verdict of their own knowledge. For the development of the 
jury, see Hinton, Cases on Evidence (2d ed. 1931), c. 1, § 1; 1 Wigmore, Evidence (2d ed. 1923), 
985; 9 Holdsworth, History of English Law (1926), 178-185. 

* The interest disqualification was based on the theory that interested persons were biased 
and hence not credible; also the courts were unwilling to subject the interested witness to the 
temptation to commit perjury. New Arcade v. Owens, 258 Fed. 965 (D.C. Ct. App. 1919); 
Skahen v. Strauss, 199 Ill. App. 403 (1916); Gilbert, Evidence (4th ed. 1777) 119. For some 
exceptions to the interest disqualification because of necessity see United States v. Clark, 96 
U.S. 37, 24 L. Ed. 696 (1877). Parmelee v. McNulty, 19 Ill. 556 (1858); County v. Leidy, 10 
Pa. 45 (1848). 

To disqualify, the interest had to be “some legal, certain and immediate interest in the re- 
sult of the suit itself, or in the record thereof as an instrument of evidence to support his own 
claims.”’ Poe v. Dorrah, 20 Ala. 288 (1852); Evans v. Eaton, 7 Wheat. (U.S.) 356, 5 L. Ed. 472 
(1822); Ackman v. Potter, 239 Ill. 578, 88 N.E. 231 (1909). 

Parties to the suit were of course directly interested as thus defined. For others who were 
considered disqualified because of interest, see 1 Wigmore, supra note 1, 996 ff; 5 Chamber- 
layne, Modern Law of Evidence (1916), § 3669; Jones, Evidence (3d ed. 1924), c. 20. 

3 By 1582 the rule in civil cases was well established, Dymoke’s Case, Savile 34, pl. 18. 
Stein v. Bowman, 13 Pet. (U.S.) 209, 10 L. Ed. 129 (1839); Marks v. Butler, 24 Ill. 568 (1860); 
Frear v. Everton, 20 Johns. (N.Y.) 142 (1822); Radtke v. Taylor, 105 Ore. 559, 210 Pac. 863 
(1922); 1 Wigmore, supra note 1, ggo ff. 

4 Whelchell v. State, 23 Ind. 89 (1864); Harwell v. State, 10 Lea (Tenn.) 544 (1882). The 
disqualification developed later in criminal cases than in civil. 1 Wigmore, supra note 1, 995 
n. 42; 9 Holdsworth, supra note 1, 196. The complaining witness or prosecutor was not ex- 
cluded under the rule since neither were parties to the record. Best, Evidence (4th ed. 1866), 
238. 

5 The reasons usually given: 1. Likelihood of false testimony because of a common interest. 
Merriam v. Hartford Ry. Co., 20 Conn. 354 (1850); Gilbert, Law of Evidence (4th ed. 1777), 
133. 2. Metaphysical unity. Coke Litt. 6b, Wigmore, Cases on Evidence (3d ed. 1932), 116. 
3. Public policy to prevent marital disharmony. Mitchinson v. Cross, 58 Ill. 366 (1871); Bird 
v. Davis, 14 N.J. Eq. 467 (1862). 

6 Civil cases: Stein v. Bowman, 13 Pet. (U.S.) 209, 10 L. Ed. 129 (1839); Schreffler v. 
Chase, 245 Ill. 395, 92 N.E. 272 (1910). 

Criminal cases: Jin Fuey Moy v. United States, 254 U.S. 189, 41 Sup. Ct. 98, 65 L. Ed. 214 
(1920); Barber v. People, 203 Ill. 543, 68 N.E. 93 (1903); Wilke v. People, 53 N.Y. 525 (1873). 

That the incompetency was absolute and did not rest on privilege see Stein v. Bowman, 13 
Pet. (U.S.) 209, 10 L. Ed. 129 (1839); Ex parte Beville, 58 Fla. 170, 50 So. 685 (1909); but see 
Ficken v. State, 97 Ga. 813, 25 S.E. 925 (1895). 

7a. The first outstanding attack on the exclusionary rules of evidence was made by Ben- 
tham in 1827. Bentham, Rationale of Judicial Evidence, bk. [X, pt. 3; 1 Wigmore, supra, note 
I, 997, 1002; Appleton, Evid. (1860), c. 1, 4; Phil. Evid. (sth Am. ed.), 24 ff. 

b. Civil Cases. 
In England the interest disqualification for witnesses was not removed until 1843 (St. 6 & 7 
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mous agreement both among the various states and between federal and state 
courts as to the inadmissibility of such evidence.* 

In civil cases, this uniformity between federal and state courts as to com- 
petency of witnesses continued despite the legislative abolition by the states of 
the common law testimonial disqualifications,? by operation of conformity 
statutes'® directing the federal courts to follow state rules of evidence. 


Vict. c. 85) by Lord Denman’s Act, which specifically excepted parties to the suit and spouses. 
Parties to the action were not made competent in civil cases until 1851. St. 14 & 15 Vict. c. 99. 

In the United States the development came later. 1 Wigmore, id., 1004, note 4 and § 488. 
Parties and witnesses were not made competent in the Federal courts until 1864. Rev. Stat. 
§ 858, 28 U.S.C.A. § 631 (as amended). Monongahela National Bank v. Jacobus, 10g U.S. 
275, 3 Sup. Ct. 219, 27 L. Ed. 935 (1883); De Beaumont v. Webster, 81 Fed. 535 (C.C.A. 3d 
1897). For other cases see 28 U.S.C.A. 631. 

Today the disqualification has everywhere disappeared. 1 Wigmore, id., 1004, the various 
state statutes being listed at p. 870. 

c. Criminal Cases. 

The abolition of the interest disqualification in criminal cases came later both in America 
and England. For suggested explanations see 1 Wigmore, id., 1009. 

In England the defendant was not competent until 1898. St. 61 & 62 Vict. c. 36, § 1; Rex v. 
Wheeler, [1916] 1 K.B. 283. Best, Evidence (8th ed. 1916), § 822 A. 

In the federal courts the defendant was made competent in 1878. 20 Stat. 30 (1878), 
28 U.S.C.A. 632 (1928). For state statutes see 1 Wigmore, id., § 488. 

d. Spouses. 

Incompetency of spouses was not abolished by statute in civil cases in England until 1853 
(St. 16 & 17 Vict. c. 83, § 4; 32 & 33 Vict. c. 68, § 3, 1869), and in criminal cases not until 1898 
(St. 61 & 62 Vict. c. 36, § 1) all of which are reprinted in 1 Wigmore, supra, note 1, § 488. 

In the United States the removal occurred later. 1 Wigmore, id., 1036. Civil Cases: In re 
Domenig, 128 Fed. 146 (D.C.Pa. 1904); Brown v. Norton, 67 Ind. 424 (1879); Shepard v. 
Parker, 97 Me. 86, 53 Atl. 879 (1902); Evans v. Evans, 155 Pa. 572, 26 Atl. 755 (1893). Crim- 
inal Cases: Walker v. State, 34 Fla. 167, 16 So. 8 (1894); Commonwealth v. Moore, 162 Mass. 
441, 38 N.E. 1120 (1894); People v. Hovey, 92 N.Y. 554 (1883); State v. Reynolds, 48 S.C. 384, 
26 S.E 679 (1896) (spouse permitted to testify against her husband). 

Some states require the consent of the other spouse. In re Holt, 56 Minn. 33 (1893); Hub- 
bell v. Grant, 39 Mich. 641 (1878); Stanley v. Stanley, 27 Wash. 570 (1902); State v. Willis, 
119 Mo. 485 (1894). 

® See cases supra, note 7. 9 See supra, note 7. 


te All the applicable statutes will be included in this note for convenient reference. 

a. 12 Stat. 588, Act of July 16, 1862, c. 189, § 1; as amended Rev. Stat. 858 (1906), 28 
U.S.C.A. 631 (1928): 

“The competency of a witness to testify in any civil action, suit or proceeding in the courts 
of the United States shall be determined by the laws of the State or Territory in which the court 
is held.” 

In its original wording the section was construed not to apply to federal criminal trials. 
The Abbotsford, 98 U.S. 440, 25 L. Ed. 168 (1878); Logan v. United States, 144 U.S. 263, 301 
ff., 12 Sup. Ct. 617, 36 L. Ed. 429 (1892); Hendrix v. United States 219 U.S. 79, 31 Sup. Ct. 193, 
55 L. Ed. 102 (1910). The same is true of the section in its present form. Adams v. United 
States, 259 Fed. 214 (C.C.A. 8th rg19). 

b. 17 Stat. 197, Act of June 1, 1872, c. 255, § 5, 28 U.S.C.A. 724 (1928): 

“The practice, pleadings and forms and modes of proceeding in civil cases, other than equity 
or admiralty causes, in the district courts, shall conform, as near as may be, to the practice, 
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In criminal cases, on the other hand, a divergence soon appeared due to de- 
cisions which prevented state statutory liberalizations of rules of competency 
from being reflected in the federal courts," by holding that the various con- 
formity acts did not apply to criminal prosecutions.” Conflicting interpreta- 
tions of these and other applicable Supreme Court cases, however, created some 
uncertainty as to the law which should control,"} though all agreed on the nega- 
tive proposition that the law which did govern competency in federal criminal 
cases was not affected by subsequent state statutes."4 Three bodies of law were 
suggested: (1) The common law rules of evidence fixed unchangeably (in the 
absence of further congressional action) as they existed in 1789, the date of the 
passage of the Judiciary Act.'’ This view was followed by the majority of 


pleadings, and forms and modes of proceeding existing at the time in like causes in the courts 
of record of the State within which such district courts are held, any rule of court to the con- 
trary notwithstanding.” 

By its terms this section applies only to civil proceedings. 

c. 1 Stat. 92, Act of Sept. 24, 1789, c. 20, § 34, as amended Rev. St. 721 (1878), 28 U.S.C.A. 
725 (1928): 

“The laws of the several states, except where the Constitution, treaties, or statutes of the 
United States otherwise require or provide shall be regarded as rules of decisions in trials at 
common law in the courts of the United States, in cases where they apply.” 

This section as construed by the federal courts does not apply to rules of evidence in criminal 
prosecutions. United States v. Reid, 12 How., (U.S.) 361, 13 L. Ed. 1023 (1851); Logan v. 
United States, 144 U.S. 263, 300, 12 Sup. Ct. 617, 36 L. Ed. 429 (1892); American Ry. Express 
Co. v. Rowe, 14 F. (2d) 269 (C.C.A. 1st 1926), cert. denied 273 U.S. 743, 47 Sup. Ct. 336, 71 
L. Ed. 869 (1927). 

The courts are divided on the question of whether this section compels them to follow state 
rules of evidence in civil cases. Holding that it does are Wilcox v. Hunt, 13 Pet. (U.S.) 378, 10 
L. Ed. 209 (1839); Gormley v. Clark, 134 U.S. 338, 10 Sup. Ct. 554, 33 L. Ed. 909 (1890) ; Stew- 
art v. Morris, 89 Fed. 290 (C.C.A. 7th 1898); Von Crome v. Traveler’s Ins. Co. 11 F.(2d) 350 
(C.C.A. 8th 1926). For other cases see 28 U.S.C.A. § 725 (1928), note 84. Contra, explaining 
away the Supreme Court decisions, are Union Pacific Rr. Co. v. Yates, 79 Fed. 584 (C.C.A. 8th 
1897); Gilbert v. American Surety Co., 121 Fed. 499 (C.C.A. 7th 1902), cert. denied 190 U.S. 
560, 23 Sup. Ct. 855, 47 L. Ed. 1184 (1903); Mankato v. Barber Asphalt Paving Co., 142 Fed. 
329 (C.C.A. 8th 1905). For other cases see 28 U.S.C.A. 725, note 83. 

d. For other related statutes and statutory chronology of those cited above see Sweeney, 
Federal or State Rules of Evidence in Federal Courts, 27 Ill. L. Rev. 394, 400 (1932). 


™ Thus in Fitter v. United States, 258 Fed. 567 (C.C.A. 2d 1919), the wife of the defendant 
was not permitted to testify in his behalf in the federal courts, though she would have been 
competent in a prosecution in the state court under People v. Hovey, 92 N.Y. 554 (1883). 


™ Cases and statutes, supra note ro. 


"3 See cases infra, notes 15, 16, 17. The leading Supreme Court cases will be discussed in 
detail below. See also Sweeney, Federal or State Rules of Evidence in Federal Courts, 27 Ill. 
L. Rev. 394, 400 (1932). 


™4 See cases infra, notes 15, 16, 17. 


's The cases following this view purport to rely upon United States v. Reid, 12 How. (U.S.) 
361, 13 L. Ed. 1023 (1851). The validity of this interpretation will be discussed subsequently. 
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courts."® (2) The rules of evidence fixed unchangeably (in the absence of fur- 
ther congressional legislation) as they existed in the individual state at the time 
of its admission into the Union, thus including whatever statutory changes in 
the common law the territorial legislatures had enacted before such admission.'? 
(3) A third view refused to regard the rules of evidence as crystallized into im- 
mobility and declared that the courts had power to modify the common law 
rules (even in the absence of Congressional action) when necessitated by chang- 
ing societal conditions."® 

Up to 1933 the results of the operation of these tendencies were these: In 
civil cases virtually all the states had abolished the common law disqualifica- 
tions of witnesses and spouses. Since this was reflected in the federal courts by 
the conformity acts, there was uniformity both among the federal courts them- 
selves and between the federal and state courts as to rules of competency in 
civil cases. In criminal cases state statutes abolishing incompetency were not 
thus reflected, and since three dissimilar views were adopted as stated above, 
conflicting rules of competency prevailed not only between federal and state 
courts but among the various federal courts themselves. This divergence was 
not bridged by federal legislation.'® 

At the October 1933 term, in Funk v. United States,?° the Supreme Court con- 
clusively affirmed the power of the federal courts to modify the common law 
rules of evidence without statutory assistance by Congress, and definitely re- 


© United States v. Hall, 53 Fed. 352 (D.C.Pa. 1892); United States v. Hughes, 175 Fed. 238 
(D.C.W.D.Pa. 1910); Maxey v. United States, 207 Fed. 327 (C.C.A. 8th 1913); Fisher v. United 
States, 32 F. (2d) 602 (W.C.C.A. 4th 1929); Barton v. United States, 25 F. (2d) 967 (C.C.A. 4th 
1928); Scaffidi v. United States, 37 F. (2d) 203 (C.C.A. rst 1930). 


17 Brown v. United States, 233 Fed. 353 (C.C.A. 6th 1916) (dictum); McCoy v. United States, 
247 Fed. 861 (witness convicted of a felony held competent because the territorial legislature, 
prior to the admission of the state into the Union, had removed the disqualification); Ding v. 
United States, 247 Fed. 12 (C.C.A. oth 1918) (atheist held competent for the same reason); 
Rendleman v. United States, 18 F. (2d) 27 (C.C.A. oth 1927) (wife held competent for same 
reason). 


8 Rosen v. United States, 245 U.S. 467, 38 Sup. Ct. 148, 62 L. Ed. 406 (1918). The author- 
ity of this case was considered to be questionable in view of subsequent cases. See Leach, State 
Law of Evidence in Federal Courts, 43 Harv. L. Rev. 554, 565 (1930). Funk v. United States, 


290 U.S. 371, 54 Sup. Ct. 212 (1933) affirms the Rosen case, however. Both will be discussed 
in detail below. 


'9 Where Congress has passed specific legislation, such provisions control, Cohen v. United 
States, 214 Fed. 23 (C.C.A. oth 1914), cert. denied 235 U.S. 696, 35 Sup. Ct. 199; Parker v. 
United States, 3 F. (2d) 903 (C.C.A. oth 1925). For example, the defendant in a criminal case 
is made a competent witness in the federal courts regardless of the state law by 20 Stat. 30 
(1878), 28 U.S.C.A. § 632 (1928). 

In 1887 Congress made competent the spouse of a defendant in a criminal prosecution for 
bigamy. Act of March 3, 1887, c. 397, §. 1, 28 U.S.C.A. 633 (1928). This was the sole legisla- 
tion on the subject during the period. 


2 Funk v. United States, 290 U.S. 371, 54 Sup. Ct. 212 (1933), where a wife was permitted 
to testify for her husband in a criminal case. At common law she would have been incompetent. 
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jected the views which held the rules of competency were fixed unalterably as of 
any one time. 

Funk v. United States will therefore have a threefold effect on rules of evi- 
dence in criminal cases: (1) It will level off the differences between federal and 
state courts on rules of competency, by bringing the federal law into conformity 
with those of a great majority of the states. (2) It will also make for uniformity 
among the various federal courts since it definitely overrules the view that the 
federal rules of evidence are those which existed in each state at the time of its 
admission into the Union. (3) It frees the federal courts from the anomalous 
necessity, under modern conditions, of following the common law rules of 1789, 
and by rejecting the doctrine that such adherence was mandatory, lays down a 
principle which will permit further development in the same direction. The 
court based this principle, however, upon an interpretation of the prior Supreme 
Court cases which resulted in the uncertainty and conflict already described. 
In order to permit further growth without the confusion which attended that 
growth heretofore, and because of its importance in the future development of 
the law of evidence the principle requires a clear enunciation and restatement. 

The primary cause of the confusion was a misunderstanding of the scope of 
the decision in the case which first raised the direct question of the proper rules 
of evidence to be applied in criminal cases in the federal courts, United States v. 
Reid* (decided in 1851). This was a criminal prosecution brought in a federal 
court in Virginia, and involved the competency of a witness to testify for the 


defendant. The witness would have been incompetent at common law, but 
under a statute passed in Virginia some sixty years after the federal Judiciary 
Act he became competent to testify in the state courts. Thus the question was 
presented whether such state statute would be given any effect in the federal 
courts. The Judiciary Act of 1789 provided that: 

The laws of the several States . . . . shall be regarded as rules of decision in trials at 
common law in the courts of the United States, in cases where they apply. 


The Supreme Court decided the Act did not apply to criminal cases” and that the 
witness was incompetent, holding that Congress by this section of the Judiciary 


2 United States v. Reid, 12 How. (U.S.) 361, 13 L. Ed. 1023 (1851). 


22 We are not interested here in the question of the correctness of this interpretation by the 
Reid case. 1 Wigmore, supra note 1, § 6 calls this an indefensible construction. See also Leach, 
State Law of Evidence in the Federal Courts, 43 Harv. L. Rev. 554, 556 (1930). Chief Justice 
Taney reasoned that Congress intended by the act to confer jurisdiction on the federal courts, 
without which they could not have administered the laws of the states, and that the wording 
would have to be more definite to include the rules of evidence of the states, since so to hold 
would be to “place the criminal jurisprudence of one sovereignty under the control of another.” 
From that premise he reasoned by a process of elimination that Congress could not have in- 
tended the common law of England to control, nor the common law of the colonies, and that 
“the only known rule upon the subject which can be supposed to have been in the minds of the 
men who framed these acts of Congress, was that which was then in force in the respective states 
[at the time of the Judiciary Act of 1789], and which they were accustomed to see in daily and 
familiar practice in the state courts.” 12 How. (U.S.) 361, 365, 13 L. Ed. 1023, 1025 (1851). 
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Act had directed the federal courts to apply the rules of evidence in force “‘in the 
respective states” at the time that Act was passed, 1789, and that the common 
law rules so adopted and established could. not be changed by subsequent state 
legislation. 

This decision was implicitly understood to mean that in the absence of a new 
statutory direction by Congress the rules of evidence were fixed unchangeably 
as they existed in 1789. The line of reasoning by which this result was reached 
may be articulated thus: 

The Reid case decided (1) that Congress had in the Judiciary Act directed the 
federal courts to follow the common law rules of competency of 1789, and (2) that 
subsequent state statutes could not change those rules. 


Abolition of incompetency was effected solely through state statutes which under 
(2) left the federal rule unchanged. 


Any decision which would attempt to abolish a common law disqualification without 
action by Congress, therefore, would be erroneous, since it would be contrary to the 
Reid case and would be disregarding the Judiciary Act. 

Therefore the rules of evidence in the federal courts are fixed unchangeably as 
they were in 1789 unless Congress chooses to modify them by statute. 


A court which so understood the Reid case would consequently feel compelled 
to overrule it, in part, to justify a change in the common law rules of competen- 
cy. And conversely, a court which, in abolishing a common law rule of com- 
petency, felt it necessary to overrule the Reid case, would implicitly indicate 
that it had so interpreted the Reid case, whether it had articulated the line of 


reasoning or not. The first Supreme Court to clearly demonstrate this implicit 
analysis was Rosen v. United States*3 in which the court said: 

While the decision in United States v. Reid has not been specifically overruled, its 
authority must be regarded as seriously shaken 


23 Rosen v. United States, 245 U.S. 467, 38 Sup. Ct. 148, 62 L. Ed. 406 (1918). The question 
raised was as to the competency, in a federal court in New York, of a witness previously con- 
victed of a felony in the state courts of New-York. The court believed it was overruling the 
common law rule by holding the witness competent and decided the question “‘in the light 
of sound reason.” 

Professor Hinton points out in 22 Ill. L. Rev. 545, 551 (1928) that the case could have been 
decided upon the ground that the conviction was by a court of a different sovereignty and that 
by the common law rule such a conviction did not make the witness incompetent, citing Brown 
v. United States, 233 Fed. 353 (C.C.A. 6th 1916), L.R.A. 1917 A, 1133 (note). 


24 The Rosen case relies upon two prior Supreme Court decisions to justify its conclusion 
that the Reid case was not sound law, discerning in them an inconsistency with the holding in 
the Reid case: 

(1) Logan v. United States, 144 U.S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429 (1892), which 
raised the converse of the issue in the Rosen case, the witness being competent at common law, 
but incompetent under a statute of Texas passed after it had come into the Union. While it 
was a republic, Texas had adopted the common law in general terms. In upholding the com- 
petency of the witness in the federal court of Texas in a criminal trial, the Supreme Court opin- 
ion said: 


“ 


. the competency of witnesses in criminal trials in the courts of the United States held 
within the State of Texas is not governed by a statute of the State which was first enacted in 
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Funk v. United States confirms this analysis.*s By so interpreting the Reid 
case however, Rosen v. United States presented a distorted picture of the de- 
cision (which the Funk case perpetuates), since it implied that the Reid case in- 
tended to anchor the laws of evidence as they existed in 1789. This, it may be 
suggested, the Reid case did not purport to do, and to so understand the deci- 
sion demonstrates a subtle misconception of the nature of the common law 
which has confused the cases in the past and may cause trouble in the future. 
And it creates the apparent incongruity of state statutes automatically becom- 


1858, but, except so far as Congress has made specific provisions upon the subject, is governed 
by the common law, which, as has been seen, was the law of Texas before the passage of that statute 
and at the time of the admission of Texas into the Union as a state.” 

All the cases which adopt the view that competency is governed by the rules of evidence as 
they existed in the individual states at the time of their admission to the Union (see supra, note 
17) rely upon the italicized part of the quotation given above. When read in its context, how- 
ever, this passage does not seem to justify that interpretation, though there is some difference 
of opinion on the point. Professor Hinton in 22 Ill. L. Rev. 545, 551 (1928) suggests that the 
case does not conflict with United States v. Reid. Acc. Leach, State Law of Evidence in the 
Federal Courts, 43 Harv. L. Rev. 554, 562 (1930); Justices Van Devanter and McReynolds, 
dissenting in Rosen v. United States, 245 U.S. 467, 473, 38 Sup. Ct. 148, 151, 62 L. Ed. 406, 
408 (1918). A contrary view is taken by Sweeney, Federal or State Rules of Evidence in Fed- 
eral Courts, 27 Ill. L. Rev. 394, 414 (1932), and Justice Clarke speaking for the majority in 
Rosen v. United States, id., 470. 

(2) Benson v. United States, 146 U.S. 325, 13 Sup. Ct. 60, 36 L. Ed. 991 (1892), which in- 
volved the competency of a joint indictee as a witness for the prosecution in a separate trial of 
his co-indictee in a federal court. The Reid case had raised the same question with regard to a 
witness called by the defendant. In answering the defendant’s contention that the Reid case 
was decisive of the case before it, the court in the Benson case said: 

“The precise question in that case [United States v. Reid] was as to the right of the de- 
fendant to call his co-defendant, and not that of the government to call the co-defendant, and a 
distinction has been taken between the two cases... . . / And as the distinction prevailed, 
whether founded on satisfactory reasons or not, it is sufficient to justify us in holding that that 
case is not decisive of this We do not feel ourselves, therefore, precluded by that case 
from examining this question in the light of general authority and sound reason.” 

The court then pointed out the great changes in competency wrought by statute, all tending 
toward a liberalization of the strict common law rules, and continued: ‘The spirit of this legis- 
lation has controlled the decisions of the courts ” ‘The court’s lengthy discussion of this 
point may indicate an incipient dissatisfaction with the state of the existing rules of evidence, 
but the decision does not seem to overrule the Reid case. The court was only deciding what the 
common law rule was on the question before it. 


2s Funk v. United States, 290 U.S. 371, 54 Sup. Ct. 212, 214 (1933) adopts the interpretation 
of the Reid case given in Rosen v. United States: 


“. . . itis plain enough that the ultimate doctrine announced is that in the taking of testi- 
mony in criminal cases, the federal courts are bound by the rules of the common law as they ex- 
isted at a definitely specified time in the respective states. 

“With the conclusion that the controlling rule is that of the common law, the Benson case 
and the Rosen case do not conflict; but both cases reject the notion, which the [Reid case seems] 
to accept, that the courts, in the face of greatly changed conditions, are still chained to the an- 
cient formulae and are powerless to declare and enforce modifications deemed to have been 
wrought in the common law itself by force of these changed conditions.” 
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ing federal common law.” A clarification of what the Reid case stands for 
shows that it need not cause these difficulties. 


The principles implicitly or expressly laid down by the Reid case may be sep- 
arated as follows: (1) that Congress could prescribe the rules as to competency 
of witnesses which should be followed in the federal courts; (2) that Congress 
did not direct the federal courts in criminal] cases to follow contemporary state 
rules of evidence; (3) that Congress had impliedly directed the federal courts to 
follow those rules of the common law in force ‘in the respective states’’’ at 
the time the Judiciary Act of 1789 was passed; (4) that state statutes passed 
subsequent to 1789 would not be binding upon the federal courts. If there is 
any inconsistency between the Reid case on the one hand and the Rosen and 
Funk cases on the other, it must result from the implied Congressional mandate 
that the federal courts were to follow the rules of evidence in force in the re- 


* The following quotation from an article written before the Funk case was decided con- 
cretely illustrates this difficulty: 


“No case was cited in the opinion [of the Rosen case] . . . . in which a court without express 
legislative authority abolished the common law disqualification. ... . : And independent in- 
vestigation has failed to reveal such a case. The Rosen case must, therefore, rest upon the prin- 
ciple that state legislation, whose tendency perhaps has been followed in federal legislation not 
directly applicable to the case in hand, creates a weight of authority which the federal courts 
may and must follow. That such a holding is revolutionary need hardly be suggested.”’ Leach, 
State Law of Evidence in the Federal Courts, 43 Harv. L. Rev. 554, 562 (1930). 

Though it is often said that there is no federal common law, a realistic view must recognize 
it exists in the sense of “a general common law existing throughout the United States, not, it 
is true as a body of law distinct from the common law enforced in the states, but as containing 
the general rules and principles.”” Western Union Telegraph Co. v. Call, 181 U.S. 92, 21 Sup. 
Ct. 561, 45 L. Ed. 765 (1901). 


27 It is not altogether clear what the Reid case meant by this phrase. On the one hand there 
is strong language in the case which specifically refers to the law of the individual state. On 
the other hand, in support of the view that a general body of common law was meant (see 
supra, note 26), it may be suggested (1) that the state laws were uniform at the time the Reid 
case was adopted and that the court consequently did not have a situation before it which re- 
quired more precise language; (2) Swift v. Tyson, 16 Pet. 1, 10 L. Ed. 865 (1842) had been on 
the books for ten years, holding that common law decisions in the individual states did not con- 
trol the federal courts in certain substantive law fields. It seem incongruous to consider the 
federal courts not bound to follow individual state rules when substantive law is involved and 
a statute expressly directs the court to consider the “laws of the several states’’ as rules of de- 
cision (see supra, note 10, c. for full text of the statute), and yet hold that when rules of evi- 
dence are involved, the laws of the individual states must be followed in the federal courts, even 
though the statute involved in Swift v. Tyson was held inapplicable. 

If this phrase is construed to have meant a general common law, Logan v. United States 
supra note 24, may be treated as having applied the same rule as the Reid case, since it could 
be held to prevail in each state upon entering the Union, not as the common law of the state, 
but as the general common law of the whole country. Whether the Logan case adopts a dis- 
tinct rule for the newer states or merely applies the rule of the Reid case, and whether the 
Reid case adopts the rules of the individual states or a general body of common law does not 
affect the validity of the subsequent analysis. The view will be adopted, however, that a gen- 
eral common law was adopted by the Reid case and that the Logan case is not inconsistent with 
it. The recent cases so treat it. Funk v. United States, 290 U.S. 371, 54 Sup. Ct. 212; Wolfle v. 
United States, 290 U.S. 617, 54 Sup. Ct. 279 (1934). 
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spective states in 1789, since all three cases are in accord as to the other princi- 
ples. Clearly if the Reid case is to be interpreted as deciding that the rules of 
evidence in the federal courts were anchored unchangeably as they existed in 
1789 unless Congress chooses to modify them, the Funk case is inconsistent, 
since it changes a common law rule without Congressional action in permitting 
a spouse to testify in a criminal trial.** 

That the Reid case should not be so interpreted can be shown by comparing 
it to express statutory adoptions of the common law such as the Illinois statute 
.... The common law of England so far as the same is applicable and of a general 


nature, and all statutes ... . prior to the fourth year of James the First . . . . shall 
be the rule of decision 


It has never been intimated that this section, which is substantially enacted 
or judicially adopted in most of the states of the Union, crystallizes the rules of 
evidence as of the time of James the First, or of the adoption of such statute, and 
permits no additions or modifications.’° On the contrary, as both the Funk and 
Rosen case recognize, one of the essential principles of the common law is the 
power of growth." 

If Congress, therefore, by a similar provision had in express words directed 
the federal courts to follow the common law rules of evidence as they existed in 
the respective states in 1789, it can hardly be questioned that such a statute 
would not have been construed to paralyze the common law into immobility. 
What the Reid case did, was to find by implication what such a statute would 


have provided expressly. And there is no reason for holding the common law 
to be unchangeably fixed because of an implied adoption when an express adop- 
tion would permit growth and change. 


28 Funk v. United States, supra note 20. In reaching this result Justice Sutherland re-ex- 
amined the bases of the spouses’ disqualification at common law—interest and public policy— 
(see supra, note 5) and showed their inapplicability in the light of “legislation and modern 
thought.” Competency of a wife to testify against her husband was not involved, and the 
court expressly refused to decide that question. 

The Funk case overrules Jin Fuey Moy v. United States, 254 U.S. 189, 41 Sup. Ct. 98, 65 
L. Ed. 214 (1920) which did not cite the Rosen case as necessitating any change. See also 
Hendrix v. United States, 219 U.S. 79, 31 Sup. Ct. 193, 55 L. Ed. 102 (1910). 

29 Til. Cahill’s Rev. Stat. (1933), c. 28. 


3° On the contrary, as an Illinois court has pointed out in discussing this statute: 

“. . . they [the English courts] have made many innovations upon its original principles, 
and . . . . many of them have become much modified or wholly changed. The courts of the 
several States have also taken advantage of its pliant nature, in which consists one of its great- 
est excellencies, and adapted it to the evervarying exigencies of the country, and to the ever- 
changing conditions of society. This results from necessity; and in our further progressive im- 
provement, other and more extensive modifications will be effected.” Boyer v. Sweet, 3 Scam. 
(Ill.) 120 (1841). 

3* The Rosen case itself shows this most strongly since without a statute it overthrew what 
was unquestionably the common law rule of 1789 by holding a convicted felon to be a com- 
petent witness; and the Funk case stresses the same point: The “rules [of the common law] are 
modified upon its own principles and not in violation of them.”’ (Cited from People v. Ran- 
dolph, 2 Park. Cr. Rep. (N.Y.) 174, 177). 
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The Reid case in short, must be understood to have enunciated a simple, 
sensible rule—Congress had directed the federal courts to follow in criminal 
cases the rules of evidence of the common law of 1789. One of the essential prin- 
ciples of the law thus adopted as a rule of decision was the capacity to change 
and grow. 

With this rule of the Reid case, the holdings in the Rosen and Funk cases do 
not conflict. They exemplify it; and reaffirm its validity. And in the light of 
this analysis the apparent dilemma of state statutes becoming federal common 
law dissolves,* since in the process of growth the common law may be influ- 
enced by the same philosophical ideas and societal changes which lead legisla- 
tures to pass statutes abolishing disqualifications of witnesses. That the legisla- 
ture reacts more quickly to the stimuli should not be considered to preempt the 
field and to inhibit the natural development of the common law so as to prevent 
it from reaching the same result. In fact it is entirely proper for the courts to 
consider widespread legislation as one of the best indications that societal opin- 
ion has been modified. 

Thus understood the words of the court in the Funk case take on a new sig- 

nificance when they state: 
The final question to which we are thus brought . . . . is the question of the power of 
these courts, in the complete absence of congressional legislation on the subject, to 
declare and effectuate upon common law principles, what is the present rule upon a 
given subject in the light of fundamentally altered conditions, without regard to 
what has previously been declared and practiced. It has been said so often as to 
have become axiomatic that the common law is not immutable but flexible, and by 
its own principles adapts itself to varying conditions. 


If adhered to in its unconfused simplicity, the same principle will occasion 
no difficulty in years to come when further changes necessitate reconsideration 
of present rules of evidence.*3 


Apo.pH A. RUBINSON 


THE VALIDITY OF AGREEMENTS BY BANKS TO 
REPURCHASE SECURITIES 
The case of Knass v. Madison & Kedzie State Bank' is a typical sequel to cer- 
tain banking excesses of the last decade.? Defendant bank had sold securities to 
complainant, and had agreed to repurchase’ the securities at par or a slight dis- 
# Supra, note 26. 
33 The potentialities of the Funk case can already be discerned in the recognition of its ap- 


plication to rules of admissibility of testimony other than those relating to competency of wit- 
nesses. Wolfle v. United States, 290 U.S. 617, 54 Sup. Ct. 279 (1934). 


354 Ill. 554, 188 N.E. 836 (1933). 
2 See Fribourg, The New York Mortgage Bond Situation, The Annalist (Dec. 22, 1933), 
803; Williams, The Future of Mortgage Banking, Great Lakes Banker (Feb. 1934), 3. 


3 The agreements were signed by a vice-president of defendant bank, generally without any 
designation of official position or descriptio personae. 
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count. At various times defendant did repurchase a portion of the securities; 
finally, however, it refused to perform its agreement. Complainant then in- 
stituted a suit for specific performance of the agreement, joining as defendants 
the bank, a receiver appointed for it, and a successor bank to which all the as- 
sets of the old bank had been assigned for purposes of liquidation. The lower 
court held the repurchase agreements were enforceable against the vendor bank 
alone,‘ and both complainant and defendant appealed. Two main problems’ 
were thus presented to the Illinois Supreme Court: (1) Were the agreements en- 
forceable against the vendor bank? (2) If the vendor bank was liable on the 
agreements, is the successor bank also liable? The Court based its decision al- 
most wholly on its solution to the first problem, holding the agreements wlira 
vires and unenforceable against the old bank, and thus unenforceable against 
the new bank. 

By statute in Illinois banking institutions may be created “for the purpose of 
discount and deposit, buying and selling exchange and doing a general banking 
business . . . . and such banks or banking associations shall have the power to 
loan money on personal and real estate security and accept and execute trusts.’”® 
As a bank incorporated under legislative sanction has only those powers express- 
ly granted or necessarily implied from the statute under which it is created,’ the 
capacity of defendant bank to enter into repurchase agreements must be justi- 
fied by reference to the terms of this general statute. The Supreme Court held 
that a promise to repurchase securities was not within the powers enumerated 
by the statute, and that there was no showing that such promises were part of 
any general banking practices. Thus the contract to repurchase was wlira 
vires. 

But determination that a contract is ultra vires does not per se preclude 
its enforcement; in many cases the corporate promisor may be estopped to 
deny its lack of capacity.* The Illinois court also found that the promises 


4 Knass v. Madison & Kedzie State Bank, 269 Ill. App. 588 (1933), noted in 1 Univ. Chi. 
L. Rev. 343 (1933)- 


5 A subsidiary problem also presented was as to whether defendant bank had actually signed 
the agreements, inasmuch as only the signature of one of its vice-presidents appeared on the 
face of the bills of sale (see supra note 3). The court might have held that the agreements were 
the personal obligation of the vice-president who signed, and not of defendant bank. See 
Mead v. Altgeld, 136 Ill. 298, 26 N.E. 388 (1891); Kinser v. Cal. Fire Clay Co., 165 Ill. 50s, 
46 N.E. 372 (1897); Braun v. Hess, 187 Ill. 283, 58 N.E. 371 (1900); Murray v. Standard Pecan 
Co., 309 Ill. 226, 140 N.E. 834 (1923); 4 Michie, Banks and Banking (Perm. ed. 1931), §§ 7, 43. 


6 Tll. Cahill’s Rev. Stat. (1933), c. 16a, § 1. 


7 Ballantine, Corporations (1927), § 53; 4 Michie, Banks and Banking (Perm. ed. 1931), § 1. 


8 Logan Co. Nat. Bank v. Townsend, 139 U.S. 67, 11 Sup. Ct. 496, 35 L. Ed. 107 (1891); Al- 
drich v. Chemical Nat. Bank, 176 U.S. 618, 20 Sup. Ct. 498, 44 L. Ed. 611 (1900); Citizen’s 
Central Nat. Bank. v. Appleton, 216 U.S. 196, 30 Sup. Ct. 364, 54 L. Ed. 443 (1910); Rankin 
v. Emigh, 218 U.S. 27, 30 Sup. Ct. 672, 54 L. Ed. 915 (1910); Farmers’ and Merchants’ Nat. 
Bank v. Smith, 77 Fed. 129 (C.C.A. 8th 1896); Jackman v. Continental Nat. Bank, 16 F. 
(2d) 728 (C.C.A. 8th 1926); Coon v. Smith, 4 F. Supp. 960 (D.C.E.D. Ill. 1933). 
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were contrary to public policy, as expressed in the Act of June 4, 1879, Sec- 
tion 4:° 

“Tt shall not be lawful for any . . . . incorporated bank receiving savings deposits, or 
deposits of trust funds, to assume the payment of, or to become liable for, or to guar- 
antee to pay the principal of, or the interest on, any bonds, notes or other evidences of 
indebtedness of, for, or on account of any person or persons, company or incorporation; 
and in any assumption, liability or guarantee, whereby such deposits or trust funds 
could be jeopardized or impaired shall be null and void.” 


The court felt that the promises to repurchase were included within the lan- 
guage of this statute, regarding the vendor bank as a broker selling securities on 
commission for a mortgagor. It appears from the record in related cases,’® how- 
ever, that the bank bought the securities at a discount and sold them at retail, 
retaining the profits; such securities as were not sold were placed in the invest- 
ment portfolio of the bank. It seems somewhat difficult to bring a repurchase 
agreement within the exact language of the statute, because no liability is as- 
sumed on behalf of a third person; the bank merely contracted, on its own be- 
half, to provide a ready market for such securities as its customers desired to 
sell. 

It would seem, however, that the statute does express a strong public policy 
against repurchase agreements. The dominant purpose of the statute was to 
protect depositors in savings banks by preventing such banks from embarking 
on speculative enterprises. A bank’s promise to repurchase securities creates a 
liability which is contingent on circumstances over which the bank has little, 
if any, control. It is a liability which may force a bank to absorb large losses in 
the event of a market collapse, and thus result in paying out all of the bank’s 
liquid assets, to the detriment of the depositors. The result reached by the 
court seems just, in view of the fact that the complainant may still sue the 
mortgagor, and may foreclose on the mortgaged property. On the other hand 
the depositor, who stands to gain nothing from the repurchase transaction (since 
the bank has no option to repurchase if the market value of the securities be- 
comes higher than their par value), must rely on the general assets of the bank, 
which should not be jeopardized by the bank’s speculation. The Federal Se- 

9 Til. Cahill’s Rev. Stat. (1933), c. 38, § 41. The Illinois Constitution (1870), Art. XI, § 5, 
provides that acts of the General Assembly creating corporations with banking powers must 
be ratified by popular vote, and this section was not submitted to popular vote. The court in 
the Knass case did not discuss the constitutionality of the section, however, probably relying 
on People v. Gould, 345 Ill. 288, 178 N.E. 133 (1931), where it was held the constitutional pro- 
vision was inapplicable because this section was a portion of the Criminal Code. On the other 


hand, it could be argued the section is not penal in nature, and thus the fact that it appears in 
the Criminal Code is immaterial. 


‘© Freedman v. Madison & Kedzie State Bank, 259 Ill. App. 519 (1931); Awotin v. Atlas 
Exchange Nat. Bank, 265 Ill. App. 238 (1932); Knass v. Madison & Kedzie State Bank, 269 


Ill. App. 588 (1933); Hoffman v. Sears Community State Bank, 269 Ill. App. 644 (1933); cf. 
Madison & Kedzie Trust & Savings Bank v. Dean, 263 Ill. App. 646 (1931). 
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curities Act," the National Banking Act,” and the Federal Deposit Insurance 
Corporation Act's exemplify the growing public policy that security selling 
should be divorced from the banking business, and the Knass case expresses a 
judicial realization of the same policy. Many bankers have also declared that 
security selling is not a proper commercial banking function." 

The complainant in the Knass case urged that the sale of the bonds and the 
agreement to repurchase constituted a conditional sale and so was not within 
the prohibitive legislation, citing Wolf v. National Bank of Illinois. In that 
case a vendor bank sought to avoid liability on a repurchase agreement on the 
theory that the agreement was void under the Illinois Gambling in Futures 
Act.’® The court described the transaction as a conditional sale, mainly to pre- 
vent the application of the Gambling in Futures Act, which is unpopular and 
strictly construed.'? Subsequent cases overlooked a number of special facts in 
the Wolf case and construed all repurchase agreements as conditional sales."® 
The court in the Knass case distinguished the Wolf case on its facts, but disre- 
garded the cases subsequently misapplying it, and thus perhaps left the inter- 
pretation of repurchase contracts in some doubt. It seems clear, however, that 
the agreement in the Knass case was not a conditional sale within the ordinary 
meaning of the term; the vendee complainant had exercised complete dominion 
over the securities, had sold some of them and hypothecated others, and was 
under no obligation to the bank in respect to them.’? 

THEODORE THAU 


™ 48 Stat. 74 (1933), 15 U.S.C.A. Supp. §§ 77a-77mm (1933). 

2 48 Stat. 184 (1933), 12 U.S.C.A. Supp. § 24 (1933). 

"3 Part of the Banking Act of 1933, 48 Stat. 168, 12 U.S.C.A. Supp. § 264 (1933). 

"4 Kraschel, State Banking Systems in Agricultural States, Great Lakes Banker (July 
1933), 68; Holton, Strengthening Public Confidence in the Banks, Great Lakes Banker (July 
1933), 19; Underhill, Real Estate, Pick and Choose, Am. Bankers’ Assn. Jour. (Aug. 1933), 
22; Weidenhammer, Control of New Investments, 171 Annals Am. Acad. (Jan. 1934), 73. 

*s 178 Ill. 85, 52 N.E. 896 (1899). 

6 Tl. Cahill’s Rev. Stat. (1933), c. 38, § 308. 


*7 Ubben v. Binnian, 182 Ill. 508, 55 N.E. 552 (1899); Loeb v. Stern, 198 Ill. 371, 64 N.E. 
1043 (1902); Miller v. Sincere, 273 Ill. 194, 112 N.E. 664 (1916); Stewart v. Dodson, 282 IIl. 
192, 118 N.E. 405 (1917); 1 A.L.R. 1544 (1919); 2 Williston, Sales (2d ed. 1924), § 664. 

*8 Ubben v. Binnian, 182 Ill. 508, 55 N.E. 552 (1899); Stewart v. Dodson, 282 Ill. 192, 118 
N.E. 405 (1917); Roush v. Ill. Oil Co., 180 Ill. App. 346 (1913); Hills v. Hopp, 210 Ill. App. 
365 (1918); Freedman v. Madison & Kedzie Bank, 259 Ill. App. 519 (1931); Awotin v. Atlas 
Exchange Nat. Bank, 265 Ill. App. 238 (1932); Knass v. Madison & Kedzie State Bank, 269 
Ill. App. 588 (1933); Hoffman v. Sears Community State Bank, 269 Ill. App. 644 (1933) cf. 
Coon v. Smith, 4 Fed. Supp. 960 (D.C.E.D. Ill. 1933), decided before the Knass case changed 
the Illinois rule on repurchase agreements. Several other courts have construed repurchase 
agreements as conditional sales: Ophir Cons. Mines Co. v. Brynteson, 143 Fed. 829 (C.C.A. 
7th 1906); Hunt v. Wyman, too Mass. 198 (1868); Vent v. Duluth Coffee & Spice Co., 64 
Minn. 307, 67 N.W. 70 (1896). 

19 See Uniform Conditional Sales Act, 2a U.L.A. (1924), § 1; 1 Williston, Sales (2d ed. 
1924), §§ 270-272. 
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THE EVIDENTIAL VALUE OF BLOOD TESTS 


A court of last resort recently, for the first time in American legal history, 
passed upon the admissibility in evidence of the results of a blood test designed 
to show that the defendant was not the father of a certain child, as had been 
charged. The lower court’s refusal to admit such evidence was sustained, on the 
ground that the defendant had failed to prove that the blood test is sufficiently 
accurate to have the requisite probative value for legal evidence.’ It is believed 
that an examination of the subject in the light of the results of medical research 
during the past decade? will indicate that the court might well have taken a 
more liberal attitude,’ and that the reliability of blood tests has been proved to 
the extent that they may now be considered valuable aids in the administration 
of justice. 

Since the opening of the twentieth century, medical research has established 
a number of important propositions as to the nature and characteristics of hu- 
man blood. All human blood may be classified into certain definite groups. The 
blood of a particular individual may be attributed to one of these groups on the 
basis of its agglutination or coagulation with other types of blood serum. These 
blood characteristics are transmitted from generation to generation according 
to the Mendelian laws of heredity. Finally, on the basis of these blood group- 
ings, the possibility or impossibility that an individual having blood of a certain 
type was born from the union of two other individuals of ascertained types may 
be determined.‘ 

Certain conclusions may be drawn from these propositions as to the use of the 
blood test in cases of disputed paternity: (1) If a child’s blood falls within a 
group to which might be attributed the blood of a union of the alleged parent 
and the undisputed parent, it is possible, though not certain, that the child is 
their offspring; (2) on the other hand; if the child’s blood is not such a possible 


* State v. Damm, 252 N.W. 7 (S.D. 1933). The court said: ‘“We base such holding specifi- 
cally upon the proposition that it does not sufficiently appear from the record in this case that 
modern medical science is agreed upon the transmissibility of blood characteristics to such an 
extent that it can be accepted as an unquestioned scientific fact that, if the blood groupings of 
the parents are known, the biood group of the offspring can be necessarily determined, or that, 
if the blood groupings of the mother and child are known, it can be accepted as a positively 
established scientific fact that the blood group of the father could not have been a certain 
specific characteristic group.’ (252 N.W. 7, 12). 

2 See Lee, Blood Tests for Paternity, 12 Am. Bar Assn. Jour. 441 (1926). Mr. Lee offers a 
learned discussion of medical theory based upon Ottenberg’s work in 1921-22. 

3 For some recent liberal developments in the field of evidence, see Funk v. United States, 
290 U.S. 371, 54 Sup. Ct. 212 (1933), in which the wife of a defendant was permitted to testify 
on his behalf in a criminal trial; and United States v. Provident Trust Co., 290 U.S. 614, 54 
Sup. Ct. 389 (1934), in which evidence of incapacity to have issue was admitted. 


4 Ottenberg, Heredity Blood Qualities; Medico-Legal Applications of Human Blood Group- 
ing, 6 Jour. Immunology 363 (1921). His conclusion as to the legal value of such tests is em- 
phatic: ““The number of instances in which the group blood test is of value is limited, but with- 
in those limits its evidence is exclusive.” 
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resultant, then it is certain that the person allegedly a parent is not such 
in fact.s 

These conclusions were accepted at an early date by continental courts, and 
numerous cases may be found in which blood tests were utilized to determine 
parentage.° In England and America, however, no reported case has been found 
which discloses the use of such a test;? in Ireland, two lower courts have, quite 
recently, admitted such evidence.* Until about ten years ago, the reluctance of 
the courts to admit evidence of this type was justified in part by the lack of 
agreement among medical experts as to the theories involved, although there was 
complete uniformity as to the practical results.» These theoretical difficulties 
were ended by Bernstein’s discoveries in 1924. In addition, a further set of tests 
was developed in 1928 which clarifies and renders more exact the classification 
originally developed by Bernstein, and makes it possible in some instances to 
determine differences within the categories formerly recognized.'® 

5 The possibilities are expressed in tabular form as follows [from Bernstein, 23 Klin. Wchn- 
schr. 1495 (1924); 37 Ztschr. f. Indukt. Abstram. u. Vererbungs. 237 (1925)]: 

Heredity of the Landsteiner Blood Groups (Bernstein) 


Groups of Parents Groups of Children Groups of Children 
Possible Impossible 

A, B, AB 

B, AB 

A, AB 

B, AB 

none 

A, AB 

O, AB 

O 


OxO 
OXxA 
OXB 
AXA 
AXB 
BXB 
OXAB 
AXAB 
BXAB O 
10. ABXAB O 


6 See Weiner’s articles, 21 Jour. Immunology 157 (1931); 24 Jour. Immunology 443 (1933); 
and 186 Am. Jour. Med. Sci. 257 (1933); also, editorial, 85 Jour. Am. Med. Assoc. 612 (1931). 

7In Weiner, Determination of Non-Paternity, 186 Am. Jour. Med. Sci. 257, 264-265 
(1933), a number of instances of the use of the blood tests in trial courts is set out. See also 
Beuschel v. Manowitz, 1 U.S.L.W. 408 (N.Y. Sup. Ct. 1934), in which it was held that the de- 
fendant was entitled to an order requiring plaintiff and her child to submit to blood tests. 


§ See 66 Ir. L. T. 64, 111 (1932). Both were lower court cases. In the first, the defendant 
was convicted, but secured a new trial when, on appeal, a blood test was held admissible to 
show the impossibility of the alleged paternity. In the second, the test appeared unsuccessful. 

° For example, see the controversy between Ottenberg and Buchanan: Ottenberg, 77 Jour. 
Am. Med. Assoc. 682 (1921); 78 ibid. 873 (1922); 79 ibid. 2137 (1922). Buchanan, 78 ibid. 89 
(1922); 79 ibid. 180 (1922). Ottenberg’s position was apparently the strongest, in view of the 
preponderance of current medical authority supporting his theory. See Weiner, 99 Jour. Am. 
Med. Assoc. 242 (1932), who says that the only disagreement was over the theory proposed to 
explain the undisputed law. 
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1° Bernstein’s work was fairly conclusive, and research since that time has failed to reveal a 
single exception to the theory he stated, although such eminent scientists as Schiff, Thomsen, 
Snyder, Furuhata, and Vuori have worked on the problem. Weiner has shown that the theory 
does not change the law itself, as previously formulated; but that it offers additional opportu- 
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Even with this added test, the number of blood groups is small, and the num- 
ber of people whose blood falls within any one group is large. No claim is made 
that blood tests will determine that an individual is the parent of a particular 
child; their present value lies in determining, in a well-defined class of instances, 
that a particular individual could not be the parent of a particular child. It has 
been estimated that the chances of estab!ishing non-paternity by means of the 
earlier (Bernstein) tests alone are about one in six; if in addition the new tests 
are used, the chances are increased to about one in three."' More than two-thirds 
of all cases in New York City in which new-born infants have been accidentally 
interchanged in hospitals have thus been solved.” 

As legal evidence, the blood test definitely seems to belong in the category of 
“expert opinion,” since the conclusions are based upon medical research, in- 
volving propositions totally unfamiliar to the layman."? Where the result of the 
test is to show that the person charged with being the child’s parent might be 
such, the probative value of the evidence is admittedly low, and its prejudicial 
effect in a jury trial, particularly in a criminal case, may be high. Thus it may 
properly be excluded where its introduction is sought to prove paternity." 
Where, however, the result shows that the person charged could not be the par- 
ent of a child, its value as proof of non-paternity is unquestioned in medical cir- 
cles; and, it is believed, the same recognition should be accorded to it in courts of 
law.*5 
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nities for the proof of non-paternity. Weiner, Determination of Non-Paternity, 186 Am. Jour. 
Med. Sci. 257 (1933). 

The new tests, developed by Landsteiner and Levine, deal with certain additional sub- 
stances in the blood. See Landsteiner and Levine, 47 Jour. Exp. Med. 757 (1928); 48 ibid. 731 
(1928). Experiments in confirmation of the theory, conducted by Schiff, Weiner, Vaisberg, 
Thomsen, Clausen, and others, number about 20,000, and no exception has been found. For 
example, see Weiner and Vaisberg, 20 Jour. Immunology 371 (1931); Weiner, Rothberg, and 
Fox, 23 Jour. Immunology 63 (1932). 

™ Weiner, Lederer, and Polayes, 19 Jour. Immunology 259 (1930); Hooker and Boyd, 16 
ibid. 451 (1929). 

™ Weiner, supra note 7, 259. 

"3 But see Lee, supra note 2, who argues that blood tests are to be classed as real evidence. 
On the use of other Mendelian traits in evidence, see 1 Wigmore, Evidence (2d ed. 1923), § 165. 

14 See 4 Wigmore, Evidence (2d ed. 1923), § 1904. 

*s In criminal cases the accused, if he fears that the results of the blood test will be un- 
favorable and that the court may not exclude the testimony on grounds of prejudice, may 
properly refuse to submit to the test since he may thus incriminate himself. Cf. Hinton, Cases 
on Evidence (2d ed. 1930), 186-221. 
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Bills and Notes—Joint and Several Obligation—{Illinois]—A promissory note was, 
by its terms, joint and several. The second paragraph of the note provided “. . . . the 
makers and all endorsers hereof severally waive presentment for payment... . and 
.... authority is hereby irrevocably given to any attorney of any court of record 
. . . . [to] confess judgment against the undersigned .. . .” The note was signed by 
two persons and judgment was confessed against one of the two signers. Held, the 
warrant of attorney, like the note itself, was several as well as joint, and judgment was 
properly confessed against one of the two signers. Farmer’s Exchange Bank of Elvaston 
v. Sollars, 353 Ill. 224, 187 N.E. 289 (1933). 

The power to confess a judgment must be clearly given and strictly pursued, and if 
power is given to confess judgment against the promisors jointly, a confession of judg- 
ment against one severally will render the confession and judgment on it void. Keen 
v. Bump, 286 Ill. 11, 121 N.E. 251 (1918), Wells v. Durst Chevrolet Co., 341 Il. 108, 173 
N.E. 92 (1930). Apparently the Illinois statute requiring that “‘all joint obligations and 
covenants shall be taken and held to be joint and several obligations and covenants” 
does not apply to confessions of judgment. Ill. Cahill’s Rev. Stat. (1933), c. 76, § 3; 
see Keen v. Bump, 286 Ill. 11, 121 N.E. 251 (1918). That a note is in terms joint and 
several will not authorize a several judgment against one of the makers on a joint con- 
fession of judgment clause. Mayer v. Pick, 192 Ill. 561, 61 N.E. 416 (1901). 

In Mayer v. Pick, 192 Ill. 561, 61 N.E. 416 (1901) the confession of judgment was 
held joint where the language of the confession was “we authorize,” even though the 
note was joint and several. The court distinguished the present case from the Mayer 
case because of the use of the words “the undersigned” (which might refer to each 
signer) in the confession clause, and of the word “severally” in the preceding waiver of 
presentment clause. 

TELFORD F. HOLLMAN 


Certiorari—Scope of Review—Revocation of Medical License—{Illinois].—Pro- 
ceedings were instituted under the Medical Practice Act, Ill. Smith-Hurd Rev. Stat. 
(1933), c. 91, § 16a(3), to revoke the defendant’s license to practice medicine, charging 
him with gross malpractice, resulting in the permanent injury of a patient. Certiorari 
to review an order of the Medical Committee revoking defendant’s license was quashed, 
and defendant appealed. Held, reversed and remanded, on the ground that the com- 
mittee in making its order had adopted an erroneous rule of law. Schireson v. Walsh, 
354 Ill. 40, 187 N.E. 921 (1933). 

Briefs filed in the case reveal that the record brought up contained findings by a 
committee of physicians that the patient was diagnosed for bow legs by means of a 
photograph, despite the fact that the only proper method of diagnosis was by X-ray or 
fluoroscope; that even the photograph did not reveal a case of bow legs; yet the de- 
fendant performed an unnecessary operation, which eventually necessitated the ampu- 
tation of both legs. In finding the defendant guilty as charged, the committee applied 
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the rule that when a physician proclaims himself as a skillful plastic surgeon, a much 
higher degree of skill and ability is demanded of him than of the average physician. 

The Supreme Court, in reversing the judgment and order of the committee on cer- 
tiorari, held that an erroneous standard of skill had been applied and that where an 
order of an administrative body is based upon an incorrect rule of law, such order must 
be set aside, regardless of the evidence introduced. 

The problem of the scope of the review on certiorari is fairly presented by this de- 
cision, since an appeal from a judgment on certiorari can be no more extensive in its 
review than certiorari itself. Minaker v. Adams, 55 Cal. App. 374, 203 Pac. 806 (1921). 
The scope of the writ of certiorari has been restricted or enlarged either by judicial defi- 
nition or statute. See 24 Mich. L. Rev. 844 (1926); 36 Yale L. Jour. 1017 (1927); 
Freund, Administrative Powers over Persons and Property (1927), 240-242. Some 
courts adhere to the conservative notion that on certiorari inquiry will be made only 
into defects and errors which concern the jurisdiction of the inferior tribunal. Tinn v. 
United States District Court, 148 Cal. 773, 84 Pac. 152 (1906); Minaker v. Adams, 55 Cal. 
App. 374, 203 Pac. 806 (1921); Mays v. District Court, 40 Ida. 798, 237 Pac. 700 (1925). 
But the meaning of the concept “jurisdiction” is elusive; it has been held that where 
the finding has no support in the testimony, there was no jurisdiction to make it. Jn- 
ternational Harvester Co. v. Industrial Commission, 157 Wis. 167, 147 N.W. 53 (1914). 

Many jurisdictions hold that the office of certiorari is also to review questions of ir- 
regularity in the proceedings, i.e., whether the tribunal proceeded according to the 
legal forms prescribed by statute or common law. Ex parte Big Four Coal Mining Co., 
213 Ala. 305, 104 So. 764 (1925); First Nat'l Bank v. Gibbs, 78 Fla. 118, 82 So. 618 
(1919); People v. Lindblom, 182 Ill. 241, 55 N.E. 358 (1809); Barry v. District Court, 
167 Iowa 306, 149 N.W. 449 (1914); State ex rel. Matranga v. Judge of Crim. District Ct., 
42 La. 1089, 8 So. 277 (1890); Garnsey v. County Court, 33 Ore. 201, 54 Pac. 539 (1898). 
See also Doran v. State Board of Medical Examiners, 78 Colo. 153, 240 Pac. 335 (1925), 
where, under the writ, the court may inquire into “abuse of discretion.” 

A more liberal treatment of the writ has made certiorari concurrent with appeal or 
writ of error, to bring up all errors of law, i.e., where the evidence is such that it will not 
justify the findings as a legitimate inference from the facts proved; where the action of 
the tribunal is based upon an erroneous application of the law to the findings; and 
where evidence is improperly admitted or excluded. Harwell v. Marshall, 125 Ga. 451, 
54 S.E. 93 (1906); Jackson v. People, 9 Mich. 111 (1860); Mayor of Medford v. Judge of 
Court, 249 Mass. 465, 144 N.E. 397 (1924); People ex rel. Cook v. Board of Police, 39 
N.Y. 506 (1868); Dryden v. Swinburne, 20 W.Va. 89 (1882). 

The broadest application of the writ was effected under the New York Civil Practice 
Act (6th ed. 1931), § 304, permitting a review of the weight or preponderance of the 
evidence in all certiorari proceedings; and under the Illinois Workmen’s Compensation 
Act, Ill. Smith-Hurd Rev. Stat. (1933), c. 48, § 15b, f, providing for inquiry into all 
questions of law and fact presented by the record in such proceedings. Otis Elevator 
Co. v. Industrial Commission, 302 Ill. 90, 134 N.E. 19 (1922). The principal case holds 
that certiorari may properly review an erroneous application of the law to the findings. 
Inasmuch as the proceedings here were prescribed by the Medical Practice Act which 
directs certiorari as the proper remedy but does not purport to define its scope, the com- 
mon law writ apparently was intended. Yet a long line of Illinois decisions have estab- 
lished that the ruling of the lower court upon the law and the application of the law to 
the facts in the rendition of a judgment cannot be reviewed on common law certiorari, 
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whose restricted province is an inquiry into the jurisdiction of the court, and the legal 
form of the court’s proceedings. Hamilton v. Harwood, 113 Ill. 154 (1885); People v. 
Lindblom, 182 Ill. 241, 55 N.E. 358 (1899); White v. Wagar, 185 Ill. 195, 57 N.E. 26 
(1900) ; Joyce v. Chicago, 216 Ill. 466, 75 N.E. 184 (1905); Carroll v. Houston, 341 Ill. 
531, 173 N.E. 657 (1930); Crocker v. Abel, 348 Ill. 269, 180 N.E. 852 (1932); Ellfeldt v. 
Chicago, 189 Ill. App. 610 (1914); People ex rel. Aeberly v. Chicago, 240 Ill. App. 208 
(1926). 

Even conceding that the court felt the need for a more efficacious writ, the order of 
the Medical Committee might well have been affirmed. The record contained specific 
findings of facts made by a group of medical practitioners. If these facts were sufficient 
to justify the finding of gross malpractice by applying the lowest conceivable standard 
to the medical profession, then the conclusion should have been upheld and the applica- 
tion of the erroneous standard considered as harmless error. Though an improper 
finding of law may be made, if the findings of fact are in accordance with the proper 
construction of the law, then the specific finding of law which is erroneous is mere sur- 
plusage. 

WALTER W. BAKER 


Conflict of Laws—Extraterritorial Effect of Custody Decree—{Minnesota].—The 
plaintiff and defendant were divorced in Iowa, the court awarding custody of an infant 
child alternately to each parent for six months of the year, and providing, for a read- 
judication of the question of custody in three years. The plaintiff later became domi- 
ciled in Minnesota. At the end of one of the six-month periods, plaintiff surrendered 
custody of the child to the defendant; but before defendant could return to Iowa, the 
plaintiff sued out a writ of habeas corpus challenging his right to the child’s custody. 
The lower court awarded custody of the child to the plaintiff until further order, and 
the defendant appealed, principally on the ground that the Minnesota court lacked 
jurisdiction to make a decree affecting the child’s custody. Held, the child was domi- 
ciled in Minnesota and the Minnesota court had jurisdiction to determine the child’s 
custody, not being bound by the full faith and credit clause of the Federal Constitution 
to give effect to the Iowa decree. State ex rel. Larson v. Larson, 252 N.W. 329 (Minn. 
1934). 

Since a decree of custody of a child is an adjudication of a domestic status and alters 
substantially the relationship of parent and child, only the state of the child’s domicile 
should have jurisdiction to award such a decree. People ex rel. Wagner v. Torrence. 27 
P. (2d) 1038 (Colo. 1933); Brandon v. Brandon, 154 Ga. 661, 115 S.E. 115 (1922); 
Weber v. Redding, 200 Ind. 448, 163 N.E. 269 (1928); In re Volk, 254 Mich. 25, 235 
N.W. 854 (1931); Sanders v. Sanders, 224 Mo. App. 1107, 14 S.W. (2d) 458 (1931); In 
re Erving, 109 N.J. Eq. 294, 157 Atl. 161 (1931); Griffin v. Griffin, 95 Ore. 78, 187 Pac. 
598 (1920); Goodrich, Conflict of Laws (1st ed. 1927), § 132; Beale, The Status of The 
Child and the Conflict of Laws, 1 Univ. Chi. L. Rev. 13, 21 (1933); Beale, The Progress 
of the Law, 34 Harv. L. Rev. 50, 57 (1920); Goodrich, Custody of Children in Divorce 
Suits, 7 Corn. L. Quar. 1 (1921). Cf. Minick v. Minick, 149 So. 483 (Fla. 1933). 

If a court decreeing custody of a child to one parent has adequate jurisdiction, the 
preponderance of authority holds that the decree is res judicata as to all matters prior 
to the time of its rendition, and the right of the parent to custody of the child will be 
recognized in another state. Wakefield v. Ives, 35 Ia. 238 (1872); State ex rel. Nipp v. 
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Dist. Ct., 46 Mont. 425, 128 Pac. 590 (1912); Chapman v. Walker, 144 Okla. 83, 289 
Pac. 740 (1930); In Re Penner, 161 Wash. 479, 297 Pac. 757 (1931); Groves v. Barto, 109 
Wash. 112, 186 Pac. 300 (1919). But it is generally held that such a decree has no con- 
trolling effect in another state as to facts arising subsequent to the date of the decree. 
People ex rel. Stockham v. Schaedel, 340 Ill. 560, 173 N.E. 172 (1930); In re Leu, 240 
Mich. 240, 215 N.W. 384 (1927); Mylius v. Cargill, 19 N.M. 278, 142 Pac. 918 (1914); 
Gaunt v. Gaunt, 160 Okla. 195, 16 P. (2d) 579 (1932); 20 A.L.R. 815 (1922); Beale, The 
Status of The Child and the Conflict of Laws, 1 Univ. Chi. L. Rev. 13, 24 (1933); 26 
Mich. L. Rev. 570 (1928). The ease with which a court may find “changed circum- 
stances”’ has tended to reduce the importance of a foreign custody decree, although the 
burden is put upon the person seeking to disturb the status quo to show that new cir- 
cumstances have arisen. Morrill v. Morrill, 83 Conn. 479, 77 Atl. 1 (1910); Turner v. 
Turner, 169 Atl. 873 (N.H. 1934); Mylius v. Cargill, 19 N.M. 278, 142 Pac. 918 (1914). 

A few courts, however, refuse to give any recognition to foreign custody decrees, on 
the ground that it is to the best interests of the child to have the entire matter re-liti- 
gated by the court of the forum. In re Bort, 25 Kan. 308 (1881); Avery v. Avery, 33 
Kan. 1, 5 Pac. 418 (1885); In re Alderman, 157 N.C. 507, 73 S.E. 126 (1911); Friendly 
v. Friendly, 137 Ore. 180, 2 P. (2d) 1 (1931); 20 A.L.R. 817. These cases are distinctly 
in the minority. Goodrich, Custody of Children in Divorce Suits, 7 Corn. L. Quar. 1 
(1921); 27 Mich. L. Rev. 339 (1929); 13 Minn. L. Rev. 261 (1929). 

A more difficult problem arises when custody of a child is awarded to one parent, sub- 
ject to further order of court; and, subsequently, after parent and child have become 
domiciled in another state, the decree is modified. Most courts hold that when the 
person to whom the custody was given becomes domiciled in another state, the juris- 
diction of the first State is ended, and the second state alone may affect the child’s 
custody, since the child’s domicile changes with that of the parent in whose custody he 
has been placed. People ex rel. Wagner v. Torrence, 27 P. (2d) 1038 (Colo. 1933); In re 
Alderman, 157 N.C. 507, 73 S.E. 126 (1911); Gaunt v. Gaunt, 160 Okla. 195, 16 P. (2d) 
579 (1932); Griffin v. Griffin, 95 Ore. 78, 187 Pac. 598 (1920); Barnes v. Lee, 128 Ore. 655, 
275 Pac. 661 (1929); Groves v. Barto, 109 Wash. 112, 186 Pac. 300 (1919); Beale, The 
Status of The Child and the Conflict of Laws, 1 Univ. Chi. L. Rev. 13, 22 (1933). The_ 
present case aligns itself with this group. 

On the other hand, a number of courts take the view that the first court retains juris- 
diction of questions as to the custody of the child, in spite of the removal of the child 
and the custodian parent from the state. Wakefield v. Ives, 35 Ia. 238 (1872); In re 
Krauthoff, 191 Mo. App. 140, 177 S.W. 1112 (1915); State ex rel. Nipp v. Dist. Ct., 46 
Mont. 425, 128 Pac. 590 (1912); Goodrich, Custody of Children in Divorce Suits, 7 
Corn. L. Quar. 1 (1921). See Stetson v. Stetson, 80 Me. 483, 15 Atl. 60 (1888). If the 
child and both parents leave the state in which the custody decree was granted, it seems 
possible that all courts might agree that the jurisdiction of the first state has terminat- 
ed. 

There is much to be said for the minority view that the first state retains control of 
questions of custody. The welfare of the child should be the paramount consideration 
in the award of custody, and the determination of the child’s domicile, which is only a 
means to that further end, should be governed thereby. In the majority of cases it 
would seem that the state in which the divorce is secured is best fitted to provide for the 
child’s future welfare. In the present case the Iowa court had granted perhaps the 
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most equitable of custody decrees; care of the child was awarded to each parent, al- 
ternately, for equal periods of time, and provision was made for modification in the 
future. Yet the majority view, and the present case, permit a custodian to evade that 
typeof decree by removing the child to another jurisdiction. 

Since cases like the present one do represent the modern view, however, perhaps the 
only solution is to have the court awarding custody place strong economic pressure 
upon the custodian of the child to secure obedience to modifications of the original de- 
cree. It will do little good for the first court to threaten the custodian with punishment 
for contempt if the child is removed from the court’s jurisdiction, since full faith and 
credit will not be given to modifications of the custody decree while parent and child 
are outside the state. People ex rel. Wagner v. Torrence, 27 P. (2d) 1038 (Colo. 1933). 
But the first state might require a bond conditioned upon full obedience to future orders 
of the court as a condition precedent to securing custody of the child. Mattox v. Mattox, 
129 Okla. 301, 264 Pac. 898 (1928). 

NATHAN WOLFBERG 


Corporate Reorganization—Premature Receivership—‘‘Upset Price” Doctrine 
—[Federal].—The current financial position of the National Radiator Corporation, 
judged by the ratio of liquid assets to current liabilities, was excellent; however, the 
corporation had sustained heavy operating losses in each year since its organization 
in 1927, and the officers and directors believed that some readjustment of the capital 
structure, consisting in the main of a large issue of debentures, was necessary to 
escape ultimate insolvency. A plan of reorganization involving an exchange of securi- 
ties was proposed, and eventually accepted by ninety-five per cent of the debenture 
holders. Pursuant to the plan, interest payments on the debentures were defaulted. 
Thereupon certain dissenting debenture holders sued to collect the interest past due; 
to frustrate their action and effectuate the reorganization, a suit in the nature of a 
creditor’s bill was brought by the bondholders’ committee, the prior suit enjoined, and 
a receiver appointed. The court set an upset price about ten per cent in excess of the 
liquid assets of the corporation, relying entirely on figures compiled by the bond- 
holders’ committee, a nominee of which became the purchaser at the receiver’s sale 
at a sum slightly above the upset price. At the hearing on confirmation of the sale, two 
groups of creditors objected, the first on the theory that the court lacked equity juris- 
diction of the suit, and the second on the ground that the sale price was inadequate. 
Held, the first group was entitled to payment of its claims in full because the receiver- 
ship and sale was fraudulent in law, since it had hindered and delayed the collection 
of these claims while the corporation was solvent; and the second group was entitled 
to that sum in cash which they would have received if the property had been sold at 
a proper price. First National Bank v. Flershem, 290 U.S. 504, 54 Sup. Ct. 298 (1934), 
rehearing denied Feb. 5, 1934. 

Since the sanction given the friendly receivership in Re Metropolitan Railway 
Receivership, 208 U.S. 90, 28 Sup. Ct. 219, 52 L. Ed. 403 (1908), the Supreme Court 
has shown a gradual though decided reversal of feeling toward this device to accom- 
plish corporate readjustment. See Harkin v. Brundage, 276 U.S. 36, 48 Sup. Ct. 268, 
72 L. Ed. 457 (1928), noted in 41 Harv. L. Rev. 804 (1928) ; Riehle v. Margolies, 279 U.S. 
218, 49 Sup. Ct. 310, 73 L. Ed. 669 (1929), Shapiro v. Wilgus, 287 U.S. 348, 53 Sup. 
Ct. 142, 77 L. Ed. 355 (1932), noted im 81 Univ. Pa. L. Rev. 642 (1933); cf. May Ho- 
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siery Mills v. F. W. Grand, 59 F. (2d) 218 (D.C. Mont. 1932), noted in 27 Ill. L. Rev. 
542 (1933); Brandeis, Other People’s Money (1914). Adverse criticism has centered 
around incompetent receivers, exorbitant fees, and abuse of federal diversity jurisdic- 
tion. See Frankfurter, Distribution of Judicial Powers Between United States and 
State Courts, 13 Corn.L. Quar. 499, 529 (1928) ; Lowenthal, The Investor Pays (1933). 

The principal case is the first square holding expressing this attitude of hostility. 
The court indicates that if the corporation had been insolvent (in the equity, not the 
bankruptcy sense, apparently), the receivership would have been proper. Cf. Luhrig 
Collieries Co. v. Interstate Coal & Dock Co., 281 Fed. 265 (D.C. S.D. N.Y. 1922); 
Kingsport Press v. Brief English Systems, 54 F. (2d) 497 (C.C.A. 2d 1931); Christian 
v. R. Hoe & Co., 63 F. (2d) 221 (C.C.A. 2d 1933). However sound such a dividing line 
may be in view of the logic of previous decisions, from a business viewpoint it seems 
lacking in merit. If default is inevitable, it would seem far better economically to 
effect a reorganization before the financial resources of the corporation have been ex- 
hausted. See Dewing, Financial Policy of Corporations (1926), bk. V, c. 5, 1016, c. 8. 
If receivership and reorganization is staved off until insolvency, continued operation 
of the corporation becomes far more difficult, and a purchaser for receiver’s certificates 
must frequently be found. Moreover, great uncertainty will always exist as to when a 
corporation has reached the necessary hopeless stage that the court will label insol- 
vency, and readjustments will be postponed even longer to avoid the heavy penalty of 
payment in full to dissenters meted out by the present case. As a result, it seems un- 
fortunate that a broader rule of receivership jurisdiction, based perhaps on inevitable 
default, could not have been adopted. See Billig, Corporate Reorganization: Equity 
vs. Bankruptcy, 17 Minn. L. Rev. 237 (1933). 

So long as the rule of the present case stands, however, industrial reorganization 
under the equity power of the federal courts will be somewhat hazardous, and it seems 
probable that some new method of reorganization will be developed, presumably by 
legislation. A possible model is Section 77 of the Bankruptcy Act, 47 Stat. 1474, 11 
U.S.C.A. Supp. § 205 (1933), providing for railroad reorganizations. Cf. Canada 
Southern Ry. v. Gebhard, 109 U.S. 527, 3 Sup. Ct. 363, 27 L. Ed. 1020 (1883); see 
Swaine, Corporate Reorganization under the Federal Bankruptcy Power, 19 Va. L. 
Rev. 317 (1933) ; Swaine, Federal Legislation for Corporate Reorganization: An Affirm- 
ative View, 19 Am. Bar Assn. Jour. 698 (1933); but see Frank, Some Realistic Reflec- 
tions on Some Aspects of Corporate Reorganization, 19 Va. L. Rev. 541, 698 (1933); 
Morford, Federal Legislation for Corporate Reorganization: A Negative View, 19 Am. 
Bar Assn. Jour. 702 (1933). It is somewhat doubtful, however, whether such a statute 
would eliminate many of the present evils of receivership. See Weiner, Reorganization 
under Section 77: A Comment, 33 Col. L. Rev. 834 (1933); Lowenthal, The Railroad 
Reorganization Act, 47 Harv. L. Rev. 18 (1933); cf. Douglas, Protective Committees 
in Railroad Reorganizations, 47 Harv. L. Rev. 565 (1934). 

The holding as to the second group of creditors is understandable, since the lower 
court had fixed the upset price below the scrap or nominal value of the property. The 
language used by the court, however, and the directions given for the calculation of 
the sum to be paid these creditors, increase still further the hazards of reorganization 
by the usual judicial sale, even though the corporation is able to meet the test of insol- 
vency. Previous decisions had shown considerable uncertainty as to the exact function 
of the upset price, and the factors which should enter into its determination. See Blair 
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v. St. Louis Ry., 25 Fed. 232 (C.C.E.D. Mo. 1885) (upset price fixed at nominal figure) ; 
Equitable Trust Co. v. Western Pacific Ry., 233 Fed. 335 (D.C.N.D. Cal. 1916) (earnings 
capitalized) ; Fearon v. Bankers’ Trust Co., 238 Fed. 83 (C.C.A. 3d 1916) (price reduced 
in order to secure a bidder); Palmer v. Bankers’ Trust Co., 12 F. (2d) 747 (C.C.A. 8th 
1926) (weight given to market value of securities prior to reorganization) ; Guaranty 
Trust Co. v. C.M. & St. P. Ry., 15 F. (2d) 434 (D.C.N.D II. 1926) (valuation for rate- 
making purposes rejected as basis for upset price); American Steamship Co. v. Wick- 
wire Spencer Steel Co., 42 F. (2d) 886 (D.C.S.D. N.Y. 1930) (court refused to set any 
upset price on the theory the matter was within its discretion) ; Spring, Upset Prices in 
Corporate Reorganization, 32 Harv. L. Rev. 489 (1919); Swaine, Reorganization of 
Corporations: Certain Developments of the Last Decade, 27 Col. L. Rev. 901, 923-24 
(1927); note, 26 Ill. L. Rev. 325 (1931). 

The present case gives no exact basis for fixing an upset price, beyond saying that 
the second class of objecting creditors is entitled to the sum they would have received 
on a sale of the property at a “proper price,” and that a price below scrap value, such 
as had been fixed by the lower court, was wholly inadequate. Several possible defini- 
tions of “proper price’ remain, however; see Weiner, Conflicting Functions of the Up- 
set Price in a Corporate Reorganization, 27 Col. L. Rev. 132, 139-140 (1927). Perhaps 
any of the previous bases for determining upset price which gave dissenters a reason- 
able amount, though somewhat lower than the actual value of the property, may still 
be used. Or, in view of the importance which the court attaches to the fact that an 
industrial, not a public utility, reorganization was involved, and the property could 
be divided into smaller units, increasing the chances of finding an outside bidder, it 
might be expected that the property could be sold at a figure approximating its true 
value; hence, perhaps, the upset price should be set as near the true value of the 
property as possible, to prevent a sacrifice at a forced judicial sale. See 54 Sup. Ct. 298, 
306-307; note, 82 Univ. Pa. L. Rev. 539 (1934). But it may also be argued that out- 
side buyers rarely appear, and that the majority committee is, as the court notes, a 
‘willing purchaser’ and almost invariably the successful bidder at the sale. The com- 
mittee, however, can rarely, if ever, afford to bid the full value of the property; 
therefore, a court might only require that the committee bid the highest figure that 
will still permit the successful consummation and financing of the reorganization and 
the payment of dissenters in cash. 

If the present case is construed to establish either of the last two rules for the 
fixing of an upset price, it would seem that the present method of reorganization by 
judicial sale to the majority will be no longer feasible in most cases. If a creditor can 
secure approximately the same amount in cash or securities of somewhat dubious 
marketability, he will normally choose the former; thereby the number of dissenters 
will be increased, and the problem of raising sufficient cash to pay off dissenters and 
finance the reorganization may often prove insurmountable. 

Because of the restrictions the principal case places on the usual method of effecting 
corporate readjustments, it seems probable that the next step will be to force dissenters 
to accept a fair plan of reorganization and to give up their option of taking cash. Ap- 
parently a creditor has no inherent right to a judicial sale; he may be compelled to 
give up his claim, and accept cash equal to the fair value of the claim as appraised by 
the court. Coriell v. M. White, 54 F. (2d) 255 (C.C.A. 2d 1931), rev’d on other grounds, 
National Surety Co. v. Coriell, 289 U S. 426, 53 Sup. Ct. 678, 77 L. Ed. 1300 (1933); 
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notes, 45 Harv. L. Rev. 697 (1932), 41 Yale L. Jour. 577 (1932). If a creditor may be 
compelled by a court to give up his right to a judicial sale in return for a cash appraisal 
value, it can be argued further that a court of equity has the inherent power to compel 
a creditor to accept securities under a fair reorganization plan in return for his claim. 
Cf. Phipps v. C., RI. & Pac. Ry. Co., 284 Fed. 945 (C.C. A. 8th 1922); see Northern 
Pacific Ry. v. Boyd, 228 U.S. 482, 508, 33 Sup. Ct. 554, 57 L. Ed. 931 (1913); Colin, 
Why Upset Price? An Argument for Reorganization by Decree, 28 Ill. L. Rev. 225 
(1933); Rosenberg, Reorganization—The Next Step, 22 Col. L. Rev. 14 (1922); but cf. 
Swaine, Reorganization—The Next Step: A Reply to Mr. James N. Rosenberg, 22 
Col. L. Rev. 121 (1922). In case of a bond issue secured by a mortgage to a trustee, 
such a result may. be justified as an exercise of the jurisdiction of the court of equity 
over trusts. See Straus v. Chicago Title & Trust Co., 273 Ill. App. 63 (1933), noted in 
1 Univ. Chi. L. Rev. 623 (1934). If equity lacks inherent power to force dissenters to 
accept a plan, a statute may perhaps supply that deficiency. See Detroit Trust Co. v. 
Stormfelis-Loveley Co., 257 Mich. 655, 242 N.W. 227 (1932); cf. Canada Southern Ry. v. 
Gebhard, 109 U.S. 527, 3 Sup. Ct. 363, 27 L. Ed. 1020 (1883). A dissenter should only 
be forced to accept an equitable plan, however, and such judicial or statutory action as 
has been suggested would focus attention clearly on the difficult problem of determin- 
ing when a plan is fair to all classes of creditors and shareholders of a, corporation. 
See Northern Pacific Ry. Co. v. Boyd, 228 U.S. 482, 33 Sup. Ct. 554, 57 L. Ed. 931 
(1913); Kansas City Ry. Co. v. Central Union Co., 271 U.S. 445, 46 Sup. Ct. 549, 70 
L. Ed. 1028 (1926); Jameson v. Guaranty Trust Co., 20 F. (2d) 808 (C.C.A. 7th 1927); 
Payne, Fair and Equitable Plans of Corporate Reorganization, 20 Va. L. Rev. 37 
(1933); Bonbright and Bergerman, Two Rival Theories of the Priority Rights of Se- 
curity Holders in a Corporate Reorganization, 28 Col. L. Rev. 127 (1928); Buscheck, 


A Formula for the Judicial Reorganization of Public Service Corporations, 32 Col. L. 
Rev. 964 (1932); Rohrlich, Creditor Control of Corporations; Operating Receiverships; 
Corporate Reorganizations, 19 Corn. L. Quar. 35, 53 ff. (1933). 


Nep VEATCH 


Criminal Law—Repeal of Constitutional Provision—Effect on Pending Prosecu- 
tions—|Federal].—Defendant, indicted in June, 1933 for violation of the National 
Prohibition Act, was not brought to trial until after the ratification of the Twenty- 
First Amendment, and pleaded that anw:ndment as a bar to conviction. Held, that all 
proceedings pending under the prohibition laws at the date of the passage of the Twen- 
ty-First Amendment, and of the repeal of the Eighteenth Amendment thereby, were 
terminated automatically, and defendant must be discharged. United States v. Cham- 
bers, 54 Sup. Ct. 434 (1934). 

Defendant had been convicted before the repeal of the Eighteenth Amendment, and 
the conviction had been affirmed by the Circuit Court of Appeals; petition for certiorari 
was filed in the Supreme Court after the repeal. Held, the judgment below must be 
reversed and defendant discharged. Massey v. United States, 54 Sup. Ct. 532 (1934). 

The repeal of the Eighteenth Amendment raises for the first time the question of 
the status of prosecutions begun under a federal statute but incomplete when the con- 
stitutional provision authorizing the statute was repealed. No other federal constitu- 
tional provision has been repealed, and no similar situation appears to have given rise 
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to litigation under state constitutions. The repeal of a statute, however, is generally 
construed to act as a pardon to persons whose prosecution under the statute was in- 
complete at the time of repeal, unless there was a clause in the repealing act, or a gen- 
eral statute, continuing the power to punish past offenses. Yeaton v. United States, 5 
Cranch (U.S.) 281, 3 L. Ed. ror (1809); United States v. Tynen, 11 Wall. (U.S.) 88, 20 
L. Ed. 153 (1870); Keller v. State, 12 Md. 322 (1858); cf. Hobson v. People, 48 Mich. 27, 
11 N.W. 771 (1882). Since repeal of a constitutional provision is said to terminate leg- 
islation authorized solely by that provision, the court in the present cases reasoned 
from the analogy of a repealed statute to a nullified act and applied the general rule; 
thus prosecutions begun under the now nullified legislation, but not completed at the 
time of nullification, should be dismissed. See Burdick, Law of the American Constitu- 
tion (1923), 406. The Twenty-First Amendment contained no saving clause, and the 
act of Congress [16 Stat. 432 (1871), 1 U.S.C.A. § 29 (1926)] which continues the power 
to punish offenses committed against subsequently repealed statutes is not applicable 
to a constitutional amendment. See Cooley, Constitutional Limitations (8th ed. 1927), 
11; note, 32 Mich. L. Rev. 700 (1934). 

As applied to statutes, the rule of construction which terminates prosecutions seems 
open to some criticism. It derives support in criminal cases from the ancient policy of 
favoring the accused by construing statutes strictly against the state. Bank of St. 
Mary’s v. State, 12 Ga. 475 (1853); Hartung v. People, 22 N.Y. 95 (1860). And the same 
result is reached as in the case of a statute expressly withdrawing court jurisdiction. 
Ex parte McCardle, 7 Wall. (U.S.) 506, 19 L. Ed. 264 (1868). But the widespread en- 
actment of general “‘saving clause”’ statutes, applicable to all subsequent repealing acts 
unless otherwise specified, is some evidence that in most instances of repealing legisla- 
tion it was contemplated that pending prosecutions would continue. See 16 Stat. 432 
(1871), 1 U.S.C.A. § 29 (1926); Cal. Pol. Code (1931), § 329; Ill. Cahill’s Rev. Stat. 
(1933), Cc. 131, § 4; Iowa Code (1931), § 63 (1); Mich. Pub. Acts (1931), no. 25, § 4a; 
N.Y. Cahill’s Consol. Laws. (1930), c. 23, § 93; Ohio Throckmorton’s Code (1929), § 
26; Wis. Stat. (1931), c. 370, § 4; see Hertz v. Woodman, 218 U.S. 205, 30 Sup. Ct. 621, 
54 L. Ed. roor (1910). And the application of the doctrine when the new iegislation 
reflects no fundamental change of policy seems questionable. Cf. Sturgis v. Spofford, 45 
N.Y. 446 (1871). Moreover, the operation of the rule in specific cases is apt to be for- 
tuitous, dependent upon the speed with which particular courts, trial and appellate, 
dispose of the case, and may be the result of abuse of legal processes. The application 
of the rule is more defensible in the case of nullification of a statute by constitutional 
amendment, which would seem to reflect a fundamental change of policy. The care 
used in framing such amendments would afford almost conclusive evidence that the 
omission of a saving clause was intended to permit immediate cessation of all proceed- 
ings. The lower federal courts considering the problem before the decision in the 
Chambers case unanimously reached the same result. Green v. United States, 67 F. (2d) 
846 (C.C.A. oth 1933); Smallwood v. United States, 68 F. (2d) 244 (C.C.A. 5th 1933); 
United States v. Gibson, 5 F. Supp. 153 (D.C.M.D.N.C. 1933); United States v. Borke, 
5 F. Supp. 429 (D.C.E.D. Mich. 1933); United States v. Smith, 5 F. Supp. 470 (D.C. 
W.D. Okla. 1933). See McLucas, Some Legal Aspects of the Repeal of the Eighteenth 
Amendment, 28 Ill. L. Rev. 950 (1934). 

FreD M. MERRIFIELD 
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Criminal Law—Use of Evidence of Prior Offenses in Fixing Discretionary Penal- 
ties—{Illinois]—Defendant was found guilty by a judge sitting without a jury. As 
provided by an Illinois statute, the judge in fixing the sentence examined “witnesses 
as to the aggravation and mitigation of the offense,’ and heard oral testimony as to 
the defendant’s conviction of a similar crime fourteen years before. [Ill. Smith-Hurd 
Rev. Stat. (1933), c. 38, § 732.] On appeal the judgment was reversed on other 
grounds; but in a separate opinion by three of the seven justices it was stated that a 
judge, in examining witnesses as to the aggravation and mitigation of the offense, was 
restricted by the “rules of evidence of any other inquiry.”’ People v. Serrielle, 354 Ill. 
182, 188 N.E. 375 (1933). 

It is a general rule that evidence of previous offenses by the defendant is inadmissi- 
ble at a trial, since it becomes a basis for an argument from defendant’s general charac- 
ter to the specific crime of which he is now accused, and is of relatively low probative 
value. I Wigmore, Evidence (1904), §§ 215-216. An exception exists where the previ- 
ous offenses are related to the subject matter of the present trial in such a way as to 
show a unified plan or scheme; i.e., where the evidence is valuable for other than the 
character argument. I Wigmore, Evidence (1904), § 192. Once a verdict of guilty is 
reached, however, the objection to the introduction of such evidence would seem to 
disappear, since it is no longer being used in establishing defendant’s conduct on a 
specific occasion. 

The great majority of jurisdictions permit the judge to consider evidence of prior 
offenses in fixing a discretionary punishment. Peterson v. U.S., 246 Fed. 118 (C.C.A. 
4th 1917), certiorari denied 246 U.S. 661, 38 Sup. Ct. 332, 62 L.Ed. 927 (1918); 
Sharp v. U.S., 55 F. (2d) 227 (C.C.A. 4th 1932); State v. Walter, 178 Iowa 1108, 160 
N.W. 821 (1917); People v. Williams, 225 Mich. 133, 195 N.W. 181 (1923); Booth ». 
State, 122 Neb. 544, 240 N.W. 753 (1932); Fink v. State, 40 Ohio App. 431, 178 N.E. 
700 (1931); State v. Wise, 32 Ore. 280, 50 Pac. 800 (1897). In People v. Mansi, 129 App. 
Div. 386, 133 N.Y.S. 866 (1908) unsworn testimony that the prisoner’s portrait was 
in the rogue’s gallery was admitted on the ground that the ordinary rules of evidence do 
not apply in such inquiries after a verdict. 

The present case and three other very recent decisions indicate that the Illinois law 
as to the use of such evidence is quite unsettled. The majority view, permitting the 
consideration of previous crimes, was adopted in People v. Popescue, 345 Ill. 142, 177 
N.E. 739 (1931). In April, 1932 the Illinois court again followed the majority view: 
People v. McWilliams, 348 Ul. 333, 180 N.E. 832. Two months later, ignoring both the 
McWilliams and Popescue cases, the Illinois Supreme Court adopted the contrary rule 
that evidence of previous offenses was not admissible in fixing the sentence. State v. 
Corry, 349 Ill. 122, 181 N.E. 603 (June 1932). The court may have been in part swayed 
by the fact that the defendant was but fifteen years of age. The dictum of the principal 
case follows the Corry case, without citing it. 

Statistics support the general supposition that a habitual criminal is more likely to 
commit crimes in the future than the person who is a first offender, the likelihood of 
future offenses increasing with the number of past crimes. Glueck and Glueck, Five 
Hundred Criminal Cases (1933), 250-251; Bruce, Harno, Burgess, Landesco, Parole 
and Indeterminate Sentence (1928), 224-225. In fixing the extent of the punishment 
the court might well make a distinction between those who are, and those who are 
not, likely to repeat the offense upon release. To do this the judge must have evidence 
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of past offenses. Though the crime in the present case, committed fourteen years be- 
fore, should perhaps be given little weight, to deny the judge the privilege of consider- 
ing it altogether would be unnecessarily depriving him of valuable information in 
exercising his discretion in the fixing of the penalty. 

FLORENCE BROADY 


Equity—Suit upon Foreign Decree for Alimony—Enforcement by Contempt Pro- 
ceedings—{Minnesota].—The plaintiff, having been awarded alimony in a divorce ac- 
tion in South Dakota, sought to recover the accrued alimony in an equitable suit in 
Minnesota, and asked, that the decree make provision for enforcement by contempt. 
The trial court, having found that the plaintiff’s legal remedy was inadequate because 
the defendant persisted in making salary assignments to his wife, rendered a decree for 
payment of the accrued alimony, and provided for enforcement of the decree by con- 
tempt proceedings. Held, decree affirmed. Ostrander v. Ostrander, 252 N.W. 449 (Minn. 
1934). 

If the amount of accrued alimony may not be affected by the court awarding the 
decree, action upon it is usually permitted in a foreign court. Mayer v. Mayer, 154 
Mich. 386, 117 N.W. 890 (1908); Williamson v. Williamson, 169 App. Div. 597, 155 
N.Y.S. 423 (1915). Where the legal remedy is inadequate, and there is no affirmative 
objection, such action should be permitted in a court of equity. Pomeroy, Equity 
Jurisprudence (4th ed. 1918), § 220. The court in the principal case, having concluded 
that the plaintiff’s legal remedies were inadequate [see McClintock, Adequacy of In- 
effective Remedy at Law, 16 Minn. L. Rev. 233 (1932)], provided for enforcement of 
the decree by contempt proceedings on the ground that the case came within the 
terms of a statute permitting the use of such proceedings “in all cases where alimony 
or other allowance is ordered or decreed to the wife or child.”” Mason’s Minn. Stat. 
(1927), § 8604. Under a similar statute a Michigan court came to the opposite and 
perhaps justifiable conclusion that the statute did not refer to decrees of foreign courts. 
Mayer v. Mayer, 154 Mich. 386, 117 N.W. 890 (1908). 

It is believed, however, that the same result as in the principal case could have been 
reached independently of the statute. One of the inherent powers of a court of equity 
is to enforce its decrees by the process of contempt. 4 Pomeroy, Equity Jurisprudence 
(4th ed. 1918), § 1433. Astate, however, may place certain limitation upon this power. 
It has been held that statutes making available common law execution for the enforce- 
ment of equity decrees restrict the equity court’s attaching power to those cases whete 
the remedy by execution has been exhausted, or where it would be futile to pursue it. 
Klimek v. Borkowski, 259 Mich. 383, 243 N.W. 313 (1932), note, 31 Mich. L. Rev. 731 
(1933); Harris v. Elliott, 163 N.Y. 269, 57 N.E. 406 (1900). The majority of jurisdic- 
tions, however, hold that such a statute merely creates an additional method of en- 
forcing an equitable decree. Wightman v. Wightman, 45 Ill. 167 (1867); White v. White, 
233 Mass. 39, 123 N.E. 389 (1919). The Minnesota divorce statute provided for se- 
questration, but such process would have been futile in the principal case. Cf. People 
v. Wagner, 117 Misc. 526, 191 N.Y.S. 697 (1921). 

It is generally held that the usual constitutional guarantee against imprisonment for 
debt restricts the power of a court of equity to enforce its money decrees. Coughlin v. 
Ehbert, 39 Mo. 285 (1866); People v. Pape, 230 App. Div. 649, 246 N.Y.S. 414 (1930); 
Brierhurst Realty Co. v. Lambrecht, 299 Pa. 9, 149 Atl. 863 (1930). A minority of courts, 
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however, reason that such a constitutional provision prevents attachment where the 
defendant is unable to comply with the terms of the decree, but not where he is able to 
comply but refuses, as in the present case. It is said in the latter case the imprisonment 
is not for the debt but for the contempt in refusing to pay. Hurd v. Hurd, 63 Minn. 
443, 65 N.W. 728 (1896). Such an analysis leads to the conclusion that the equity 
courts’ power is not in reality restricted, for inability to comply with a decree tradi- 
tionally purged a defendant of contempt. Blake v. People, 80 Ill. 11 (1875); Davison ». 
Davison, 125 Kan. 807, 266 Pac. 650 (1928); Lakewood Trust Co. v. Lawshane Co., 102 
N.J.Eq. 270, 140 Atl. 334 (1928); but see Cook, Powers of a Court of Equity, 15 Col- 
L. Rev. 106, 112, n. 18 (1915). 

Even if it is assumed that the imprisonment for debt provision restricts the power of 
a court of equity to enforce money decrees, it is generally held that the obligation to pay 
alimony is not a debt within the meaning of the constitutional provision. Wightman v. 
Wightman, 45 Ill. 167 (1867); White v. White, 233 Mass. 39, 123 N.E. 389 (1919); 
contra, Coughlin v. Ehbert, 29 Mo. 285 (1866). And the nature of the obligation should 
not be altered when the original alimony decree is merged in the decree in the present 
suit. White v. White, 233 Mass. 39, 123 N.E. 389 (1919). 

HOowaArp SIEGEL 


Insurance—Sunstroke as Death by Accidental Means—{Federal].—The petitioner 
as beneficiary sought recovery upon two insurance policies providing for payment upon 
death from “external, violent and accidental means’’; one policy excluded liability if 
death resulted “wholly or partly from disease or physical or mental infirmity.’”’ The 
declaration alleged that insured suffered a sunstroke while playing golf and that there 
was, unknown to him, a “temporary disorder or condition of his body not amounting 
to a physical or mental infirmity.” Held, that the order sustaining the demurrer be 
affirmed. Landress v. Phoenix Mut. Life Ins. Co., 54 Sup. Ct. 461 (1934). Cardozo, J., 
dissenting. 

Doubtless the insurer in using the term “death by external, violent and accidental 
means” rather than “accidental death” intended to limit liability to cases in which 
some accidental means caused the death, as distinguished from situations where the 
result alone is accidental and the act constituting the means is intentional. See Vance, 
Insurance (2d ed. 1930), 871, § 258. This distinction between “‘accidental means” and 
“accidental result’’ has been universally recognized, U.S. Mutual Assn. v. Barry, 131 
U.S. 100, 9 Sup. Ct. 755, 33 L. Ed. 60 (1889), but courts have differed in their applica- 
tion of it. In sunstroke cases involving facts similar to the present case, apparently all 
the federal courts and a number of the state courts refuse recovery because the sun’s 
rays do not constitute a mishap or accident, and the subjection to them is voluntary. 
Nickman v. N.Y. Life Ins. Co., 39 F. (2d) 763 (C.C.A. 6th 1928); Paist v. Aetna Life Ins. 
Co., 54 F. (2d) 393 (D.C. Pa. 1931): Harloe v. Cal. State Life Ins. Co., 206 Cal. 141, 273 
Pac. 560 (1929); Continental Casualty Co. v. Pittman, 145 Ga. 641, 89 S.E. 716 (1916); 
Semancik v. Continental Casualty Co., 56 Pa. Super. Ct. 392 (1914). If by accident a 
person is subjected to the sun’s rays and dies from sunstroke, recovery is allowed; the 
accident is treated as the means of the death. Richards v. Standard Accident Ins. Co., 
58 Utah 622, 200 Pac. 1017 (1921), see Sinclair v. Maritime Passengers Assur. Co., 3 El. 
& El. 487, 7 Jurist (N.S.) 367 (1861). The other state decisions adopt an interpretation 
of “accidental means” broader than that intended by the ihsurer, and hold that if the 
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result is accidental, it has been caused by accidental means. Continental Casualty Co. v. 
Bruden, 178 Ark. 683, 11 S.W. (2d) 493 (1928); Tate v. Benefit Assn. of Ry. Employees, 
186 Minn. 538, 243 N.W. 694 (1932), 17 Minn. L.Rev. 216 (1933); Lower v. Metropoli- 
tan Life Ins. Co., 111 N.J.L. 426, 168 Atl. 592 (1933). 

If there is a natural and reasonable difference of import between the two terms, 
“accidental death’”’ and “accidental means,” that difference will be given effect. Im- 
perial Fire Ins. Co. v. Coos County, 151 U.S. 452, 14 Sup. Ct. 379, 38 L. Ed. 231 (1894); 
Hawkeye Comm. Men’s Assn. v. Christy, 294 Fed. 208 (C.C.A. 8th 1923). To the layman 
the words “external, violent and accidental means’’ would seem to suggest that the 
means be accidental as well as the result, and thus would support the view of the ma- 
jority in the present case. See Cooper, Accidental Means Insurance, 25 Ill. L. Rev. 
673 (1931). Mr. Justice Cardozo in urging the opposite interpretation bases his argu- 
ment on the layman’s conception of an accident, rather than the layman’s conception 
of the wording of the policy after careful perusal; and many of the cases he relies upon 
can be distinguished on the exact wording of the policies involved. In some cases the 
policy includes sunstroke as a bodily injury and seems to leave open the question of 
accidental means; but it may be inferred that the policy does include death by sun- 
stroke since it is difficult to conceive of sunstroke being brought on by other than in- 
tended means. Higgins v. Midland Casualty Co., 281 Ill. 431, 118 N.E. 11 (1917); 
Eslev v. Fidelity & Casualty Co., 187 Ind. 447, 120 N.E. 42 (1918), Gallagher v. Fidelity 
& Casualty Co., 221 N.Y. 664, 117 N.E. 1067 (1914); Continental Casualty Co. v. Clark, 
70 Okla. 187, 173 Pac. 453 (1918); Bryant v. Continental Casualty Co., 107 Tex. 582, 
182 S.W. 673 (1916). It also might be said that the express mention of sunstroke would 
lead a man to believe the policy did cover that cause of death, and, in case of ambigu- 
ity, it should be construed in favor of the insured. Harris v. Am. Casualty Co., 83 
N.J.L. 641, 85 Atl. 194 (1912); Weiss v. Union Indemnity Co., 107 N.J.L. 348, 153 Atl. 
508 (1931). In other cases, express provisions provide for liability if death is caused by 
sunstroke. Pack v. Prudential Casualty Co., 140 Ky. 47, 185 S.W. 4096 (1916); Mather 
v. London Guarantee & Accident Co., 125 Minn. 186, 145 N.W. 963 (1914). 

While sunstroke technically is and has been treated in some cases as a disease, 
Dozier v. Fidelity & Casualty Co., 46 Fed. 446 (C.C.Mo. 1891); Sinclair v. Assurance 
Co., 2 El. & El. 478, 7 Jurist (N.S.) 367 (1861), almost all of the later cases regard it as 
an accident. See Lower v. Metropolitan Life Ins. Co., 111 N.J.L. 426, 168 Atl. 592 (1933). 
The clause in one of the policies excluding the insurer from liability if death should re- 
sult partially from a disease seems of no importance whether sunstroke is treated as a 
disease or as an accidental injury, since diseases attributable solely to an external force 
and not existing in the insured at the time of the accident are not regarded as causes of 
the death, but as effects of the accident. The disease is considered only a link in the 
chain of causation and the accident is looked upon as the actual cause of the death. 
Western Comm. Trav. Assn. v. Smith, 85 Fed. 401 (C.C.A. 8th 1898); Aetna Life Ins. 
Co. v. Allen, 32 F. (2d) 490 (C.C.A. 1st 1929); Paist v. Aetna Life Ins. Co., 54 F. (2d) 
393 (D.C.Pa. 1931). 

RICHARD LINDLAND 


Mortgages—Claim of Junior Mortgagee to Prior Lien for Payment of Taxes on 
Premises—{New York].—In an action for the foreclosure of a prior mortgage, junior 
mortgagees interposed a defense and counterclaim for taxes and water rents which they 
had paid, claiming equitable subrogation to the rights and remedies of the taxing body, 
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and seeking a prior lien on the proceeds of the foreclosure sale. Held, the defense and 
counterclaim is insufficient in law. Laventall v. Pomerantz, 263 N.Y. 110, 188 N.E. 271 
(1933). 

Although a mortgagee is generally allowed reimbursement when he has paid taxes 
upon which the mortgagor was in default, 84 A.L.R. 1366; 3 Cooley, Taxation (4th ed. 
1924), § 1263, there is a division of authority as to whether a prior lien should be al- 
lowed for the amount paid. See 61 A.L.R. 601; 84 A.L.R. 1393. In some jurisdictions 
the taxpayer will be given a lien only equal in rank to that of his incumbrance. Allison 
v. Corson, 83 Fed. 752 (C.C.S.D. 1897); Sperry v. Butler, 75 Conn. 369, 53 Atl. 899 
(1903); Pearmain v. Mass. Hospital Life Ins. Co., 206 Mass. 377, 92 N.E. 497 (1910); 
Chrisman v. Hough, 146 Mo. 102, 47 S.W. 941 (1898); Lawyers’ Title and Guaranty Co. 
v. Claren, 237 App. Div. 188, 260 N.Y.S. 847 (1932); see 46 Harv. L. Rev. 1036 (1933). 
Other jurisdictions recognize the right of the taxpayer to be equitably subrogated to the 
lien of the taxing power for the amount paid, thus allowing a lien paramount to all sen- 
ior incumbrances. Ringo v. Woodruff, 43 Ark. 469, 408 (1884); Atchison Savings Bank 
v. Wyman, 65 Kan. 314, 69 Pac. 326 (1902); Fifth Ward Bldg. Assn. v. Dine’s Trustee, 
60 S.W. 9 (Ky. 1900); Noeker v. Howry, 119 Mich. 626, 78 N.W. 669 (1899); Norton 
v. Metropolitan Life Ins. Co., 74 Minn. 484, 77 N.W. 298, 539 (1808); Fiacre v. Chap- 
man, 32 N.J.Eq. 463 (1880); Fischer v. Woodruff, 25 Wash. 67, 64 Pac. 923 (1901). 

Against the right of the taxpayer to be equitably subrogated to the lien of the taxing 
power, it has been argued that to allow subrogation would necessarily require granting 
the taxing body’s privileges as to methods of collection. Sperry v. Butler, 75 Conn. 360, 
53 Atl. 899 (1903). It would seem entirely possible, however, to allow subrogation to a 
lien without also granting the privilege as to collection. 

It is also urged that where the duty to pay taxes is upon the mortgagor, the junior 
incumbrancer cannot be subrogated to the rights of the taxing power so as to give him 
priority over the senior mortgagee, because subrogation cannot be invoked against a 
third person who was not liable for the indebtedness discharged. Lawyers’ Title and 
Guaranty Co. v. Claren, 237 App. Div. 188, 260 N.Y.S. 847 (1932). But the claim of the 
taxpayer is for subrogation to a lien, not to a right im personam against the prior in- 
cumbrancer. See 46 Harv. L. Rev. 1036 (1933). 

The strongest argument against subrogation seems to be that since the right to fore- 
close on default in the payment of taxes is usually reserved in the mortgage, the junior 
mortgagee’s payment of taxes has deprived the senior mortgagee of his right to fore- 
close, and should not in addition give the taxpayer a lien prior to the senior mortgage. 
This argument is relied upon in the principal case and in Pearmain v. Mass. Hospital 
Life Ins. Co., 206 Mass. 377, 92 N.E. 497 (1910). Although there is little authority, it 
seems doubtful whether the payment of taxes by the second mortgagee would prevent 
foreclosure. See 2 Jones, Mortgages (7th ed. 1915), § 1175a. And it may be suggested 
that ordinarily a mortgagee would prefer the cessation of tax penalties and the removal 
of the possibility of legal proceedings by the taxing power to the opportunity to fore- 
close. Noeker v. Howry, 119 Mich. 626, 78 N.W. 669 (1899); Fiacre v. Chapman, 32 
N.J.Eq. 463 (1880). 

Where the doctrine of subrogation to the paramount lien is applied, it is done so only 
if it is warranted by the circumstances of the particular case. Thus where the junior 
mortgagee who paid the taxes was in possession of the property and collected rents in 
excess of the taxes paid, he was refused subrogation to the lien of the taxing body. 
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Flower v. Bricker, 178 Ark. 764, 12 S.W. (2d) 394 (1929). And where the prior mort- 
gagee was assured by the junior mortgagee that taxes had been paid, and that no prior 
lien was in existence, the latter was estopped to assert a prior lien for the taxes he had 
paid. Warranty Bldg. & Loan Assn. v. Cimirro Construction Co., 111 N.J.Eq. 8, 160 
Atl. 847 (1932), affd. 113 N.J.Eq. 31, 166 Atl. 198 (1933). In a few jurisdictions, the 
problem has been recognized by the legislature and the taxpaying junior incumbrancer 
given a prior lien by statute. Ky. Stat. (1930), § 4032; La. Civ. Code (1932), Art. 2161; 
see Timken v. Wisner Estates, 153 La. 262, 95 So. 711 (1923). 
MIsHA RUBIN 


Partnership—Individual Liability of Beneficiaries of Business Trust—{New York]. 
—Defendants formed a syndicate agreement to deal in bank stock with sole control 
vested in named managers. The agreement restricted the liability of a participant to 
the amount contributed. Plaintiff who knew of the agreement brought this action to 
recover the balance due on a promissory note or the same balance due for money lent. 
The courts below held the agreement created a trust and that the managers would be 
solely liable. Held, judgment below reversed. The subscribers are liable as partners, 
and the plaintiff is bound by the agreement to restrict liability. Brown v. Bedell, 263 
N.Y. 177, 188 N.E. 641 (1934). 

The business trust has been used as a device to escape partnership liability and to 
secure corporate advantages where there is an inability to incorporate or a desire to 
avoid corporate burdens. See Weber Co. v. Alter, 120 Kan. 557, 245 Pac. 143, 46 A.L.R. 
158 (1926); Bonbright and Means, The Holding Company (1932), 81, 120, 207-208, 
218; Warren, Corporate Advantages without Incorporation (1929), 398; Powell, The 
Passing of the Corporation in Business, 2 Minn. L. Rev. 401 (1918); Massachusetts 
Trusts, 37 Yale L. Jour. 1103 (1928). The investors, while contributing capital for the 
purpose of profit making, seek to be protected from personal liability on the theory that 
as cestuis they are not answerable for the debts of the trust. Dantzler v. McInnis, 151 
Ala. 293, 44 So. 193 (1907) ; Goldwater v. Altman, 210 Cal. 408, 292 Pac. 624 (1930); Fal- 
ardeau v. Boston Art Assn., 182 Mass. 405, 65 N.E. 797 (1903); see 19 Cal. L. Rev. 42 
(1930). Some jurisdictions have permitted such insulation from liability where the in- 
vestors have retained little or no control over the trustees. Dana v. Treasurer & Re- 
ceiver General, 227 Mass. 562, 116 N.E. 947 (1917); Greco v. Hubbard, 252 Mass. 37, 147 
N.E. 272 (1925). Investors retaining no control, without the protection of the trust, 
are like dormant partners, who in order to escape partnership liability would prob- 
ably have to comply with the limited partnership statutes. But see Giles v. Vette, 
263 U.S. 553, 44 Sup. Ct. 157, 68 L. Ed. 441 (1924); Crane, Are Limited Partnerships 
Necessary?, 17 Minn. L. Rev. 351 (1933). Even the protection of the trust has been in- 
sufficient in some jurisdictions to prevent liability to the investors because the legis- 
lature by authorizing certain business devices for limiting liability has been said to 
have negatived the use of others. Reilly v. Clyne, 27 Ariz. 432, 234 Pac. 35 (1925); Willey 
v. Hoggson Corp., 90 Fla. 343, 353, 106 So. 408 (1925); McClaren v. Dawes Elec. Sign 
& Mfg. Co., 86 Ind. App. 196, 156 N.E. 584 (1927); Weber.Engine Co. v. Barley, 123 
Kan. 665, 266 Pac. 803 (1927); Thompson v. Schmitt, 115 Tex. 53, 274 S.W. 554 (1925); 
State v. Paine, 137 Wash. 566, 243 Pac. 2 (1926); see Magruder, The Position of Share- 
holders in Business Trusts, 23 Col. L. Rev. 423 (1923); Brown, Contractual Limitation 
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of Liability by the So-Called “‘Massachusetts Trust,” 3 Ind. L. Jour. 318 (1928). And 
it has been said that the protection granted the cestuis by courts of equity together 
with the profit-making purpose of the association should render the cestuis personally 
liable. Thompson v. Schmitt, 115 Tex. 53, 274 S.W. 554 (1925). The trustee’s right to 
reimbursement from the trust estate, and, if that is insufficient, then against the bene- 
ficiary personally, has been suggested as a means of placing an indirect liability upon 
the investors, where the existence of the trust is regarded as a bar to direct obligation. 
Hardoon v. Belilios, [1901] A.C. 118; Stevens, Limited Liability in Business Trusts, 7 
Corn. L. Quar. 116 (1922); Hildebrand, Liability of Trustees, Property, and Share- 
holders of a Massachusetts Trust, 2 Tex. L. Rev. 139, 165 (1924). But even in jurisdic- 
tions where an investor without control is protected by the trust device, an investor 
who has the power to “make rules for the conduct of the business and to direct the 
trustees in any matter” is held liable on the theory that the association created is a 
partnership and the trustees are agents. Douglas, Vicarious Liability and Administra- 
tion of Risk, 38 Yale L. Jour. 720, 741 (1929); Betts v. Hackathorn, 159 Ark. 621, 626, 
252 S.W. 602, 604, 31 A.L.R. 847, 850 (1923); Simson v. Klipstein, 262 Fed. 823 (1920); 
Frost v. Thompson, 219 Mass. 360, 106 N.E. 109 (1914). 

The New York Court apparently has recognized that a trust will bar the investor’s 
liability to creditors where little or no control is retained. Jones v. Gould, 209 N.Y. 
419, 103 N.E. 720 (1913); Barnes v. Chase Nat. Bank, 225 App. Div. 102, 232 N.Y.S. 
224 (1928), affd. 251 N.Y. 551, 168 N.E. 423 (1929). The investors in the present case 
seemed to have retained no control, but the court, declaring that it “should not be 
solicitous to give corporate advantages without incorporation” and that it had an 
“abundance of authority to sustain” its position, found that no trust existed to bar 
liability inasmuch as there was no formal conveyance of title to the managers and the 
managers were not called trustees. 263 N.Y. 189; see Riley, Business Trusts and Their 
Relation to West Virginia Law, 28 West Va. L. Quar. 287, 288 (1922). 

Assuming that the trust device has not insulated the investors from liability, a 
creditor may be limited by his express agreement from holding either the manager or 
the investors. Shelton v. Montoya, 292 S.W. 165 (Tex. Com. App. 1927); Philip Carey 
Co. v. Pingree, 223 Mass. 352, 111 N.E. 857 (1916). Furthermore, as in the present case, 
the creditor’s knowledge that the investors intended and believed their liability to be 
limited has been held to so limit their liability as to that creditor. McCarthy v. Parker, 
243 Mass. 465, 138 N.E. 8 (1923); Hotchin v. Kent, 8 Mich. 526 (1860); contra: Victor 
Refining Co. v. City Nat. Bank of Commerce, 115 Tex. 71, 274 S.W. 561 (1925); see 
Wrightington, Voluntary Associations.in Massachusetts, 21 Yale L. Jour. 311, 319 
(1912). This result has been reached either on the basis of estoppel or on the doctrine 
that one who knows an agent is unauthorized to act cannot hold the principal for the 
unauthorized act. Dunning v. Gibbs, 213 Ky. 81 (1926); Roberts v. Aberdeen Syndi- 
cate, 198 N.C. 381, 151 S.E. 865 (1930); cf. Chapman v. Witt, 285 S.W. 331 (Tex. Civil 
App. 1926). It is analogous to the denial to a creditor of the right to hold the share- 
holder of a defectively organized corporation (not a de facto corporation) personally 
liable when he has dealt with them as shareholders with limited liability. Ballantine, 
Corporations (1927), §§ 28, 29. But it is perhaps inconsistent with the doctrine that 
members of a defective limited partnership are personally liable to a creditor who 
knew they represented themselves as limited partners. Andrews v. Schott, 10 Pa. St. 47 
(1848). And with the fact that trustees of a business trust held to be a partnership 
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will be personally liable to a creditor who knew of the existence of partners but not 
their identity. 1 Mechem Agency (2d ed. 1914), § 1169; Restatement of the Law of 
Agency (1933), § 336, comment C. 

In the present case, the court held the plaintiff bound by his knowledge of the agree- 
ment by the partners to restrict their liability. It is not clear whether the liability of 
the managers, who were also investors, was intended by the court to be similarly lim- 
ited. 

In Illinois the position of a shareholder without control in a business trust is un- 
certain. See Judah, Possible Partnership Liability under the Business Trust, 17 Ill. L. 
Rev. 77 (1922). A strong dictum in Schumann-Heink v. Folsom, 328 Ill. 321, 159 N.E. 
250, 58 A.L.R. 485 (1928) recognized the shareholders’ immunity from personal liabil- 
ity to creditors, but the case actually involved an express contract by the creditor not 
to hold the trustees personally liable, and the court gave effect to that contract. On the 
other hand, an equally strong dictum in Hunter v. Winter, 268 Ill. App. 487 (1932) indi- 
cates that the shareholders will be answerable to creditors, although the decision merely 
held trustees personally liable in the absence of an express contract against personal 
liability as was present in the Schumann-Heink case. The use of the trust device in 
Illinois was no doubt stimulated by the prohibition in the former General Corporation 
Act against corporations founded for the purpose of owning and dealing in real estate. 
Ill. Cahill’s Rev. Stat. (1931), c. 32, § 10. See Aaron, The Massachusetts Trust as Dis- 
tinguished from Partnership, 12 Ill. L. Rev. 482 (1918). The present Business Corpora- 
tion Act removes that restriction. Ill. Cahill’s Rev. Stat. (1933), c. 32, § 7. 


HAROLD ALFRED LIPTON 


Taxation—Excise Tax upon Sales of Stock Made Outside the Jurisdiction— 
[Federal].—A Florida statute placed a stamp tax upon “all sales, agreements to sell, 
or memoranda of sales or deliveries of, [or] transfers of legal title to shares,’’ whether or 
not entered upon the books of the corporation; and upon written obligations to pay 
money which were made, executed, or transferred in Florida. [Laws (Ex. Sess. 1931), 
c. 15787]. Plaintiffs, doing business as brokers in Florida, sought to enjoin the levying 
of the tax, presumably upon transactions wherein the plaintiffs received orders to sell 
stock from customers in Florida and executed the sales on the New York exchange. 
Held, (1) that the tax was unconstitutional as applied to sales of stock of foreign cor- 
porations made outside the state; (2) that as to shares of a Florida corporation and 
transfers thereof made on the company books in Florida, the tax was valid, even though 
the sales were executed outside the state; and (3) that stockbrokers’ loans to clients 
on margin accounts were subject to the tax as transactions distinct from the sale or 
purchase of the stock. Bickell v. Lee, 5 F. Supp. 720 (D.C.N.D. Fla. 1934). 

In addition to Florida, tax statutes of this type have been enacted by the federal 
government, 43 Stat. 331 (1924), 26 U.S.C.A. § 901(3) (1928); Indiana, Acts (1933), 
c. 81; Massachusetts, Gen. Laws (1932), c. 64; New York, Cahill’s Cons. Laws (1930), 
c. 61, §§ 270-281; Pennsylvania, 72 Purdon’s Stat. (1931), §§ 2041, 2042; South Caro- 
lina, Code (1932), § 2525. Since most sales of shares take place in New York the pres- 
ent decision serves to prevent states other than New York from realizing any consid- 
erable income from taxing transactions of this character. The severity of the decision 


is lessened by the holding that loans upon margin accounts are subject to an excise 
tax. 
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As to transfers of corporate shares within the taxing jurisdiction, the validity of 
excise taxes of this nature is well established. Thomas v. United States, 192 U.S. 363, 
24 Sup. Ct. 305, 48 L.Ed. 481 (1904); Opinion of the Justices, 196 Mass. 603, 85 N.E. 
545 (1908); People ex rel. Hatch v. Reardon, 184 N.Y. 431, 77 N.E. 970 (1906), afid. 
204 U.S. 152, 27 Sup. Ct. 188, 51 L.Ed. 415 (1907). Also, the state in which the stock 
transfer books are kept may tax transfers made upon such books. Christy, The Trans- 
fer of Stock (1929), 555. It has been said that the state of the company’s incorporation 
may place an excise tax upon the transfer of the shares of that company. See First Nat. 
Bank of Boston v. State of Maine, 284 U.S. 312, 330, 52 Sup. Ct. 174, 76 L. Ed. 313 
(1932). The language of the present case indicates that for the tax to be valid as to 
sales outside the taxing jurisdiction, that jurisdiction should be the state where the 
transfer books are kept as well as the state of incorporation. See 5 F. Supp. 721. Nor- 
mally transfer books will be kept in the state of incorporation, however, and that re- 
sult is required by statutes which have been enacted in a number of states, including 
Florida; hence the problem raised is largely academic. 3 Florida Comp. Gen. Laws 
(1927), § 6584; Mass. Gen. Laws (1932), c. 155, § 22; N.Y. Cahill’s Cons. Laws (1930), 
c. 60, § 10; 72 Pa. Purdon’s Stat. (1931), § 2082; Ind. Burn’s Stat. (1933), § 2-3611 
(by implication). It is to be noted that a tax upon transfers on the corporate books 
would not reach many unrecorded transfers which the statute in the principal case did 
attempt to affect. 

Though the court in the present case decided that the memorandum passing be- 
tween the customer and broker in Florida could not be subjected to an excise tax, 
a recent Supreme Court case indicates that a different decision possibly could have 
been reached on this point. Cf. Graniteville Mfg. Co. v. Query, 283 U.S. 376, 51 Sup. 
Ct. 515, 75 L.Ed. 1126 (1931), in which notes drawn in South Carolina and sent out- 


side the state were subject to a stamp tax imposed by South Carolina, though, by the 
agreement under which they were sent out, they were to be of no effect until received 
and accepted. The loans which were to be effected by the notes were clearly con- 
summated outside the state; similarly, in the principal case the sales which the mem- 
oranda effected took place outside the taxing jurisdiction. 


Briuson Grow 


Taxation—Income Tax— Deductions—|Federal].—Bankruptcy proceedings against 
a partnership of Donnelley and another were dismissed in 1905 when Donnelley’s 
brother in law, Thorne, paid creditors of the partnership a percentage of the full 
amount due from the firm, and secured an assignment of their claims. In 1927 Don- 
nelley made a payment to these former creditors to be applied as principal and interest 
on the old debts, and deducted that sum from his gross income for 1927 in computing 
his income tax. Held, the payments to the former creditors may not be deducted in 
determining taxable income. Donnelley v. Commissioner of Internal Revenue, 68 F .(2d) 
722 (C.C.A. 7th 1934). 

The liability to pay the income tax attaches when the income is received. Rosen- 
wald v. Com., 12 B.T.A. 350 (1928), affd. 33 F.(2d) 423 (C.C.A. 7th 1929). Subsequent 
disbursements or losses are, therefore, deductible only if authorized by statute. Spring 
Canyon Coal Co. v. Com., 43 F.(2d) 78 (C.C.A. roth 1930), cert. den. 284 U.S. 654, 52 
Sup. Ct. 33, 76 L. Ed. 555 (1931); Jankowsky v. Com., 56 F.(2d) 1006 (C.C.A. roth 
1932); Mitchel v. Bowers, 15 F.(2d) 287 (C.C.A. 2d 1926). 
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Deductions allowed by the federal income statutes relevant to the principal case 
are: (1) necessary and ordinary expenses, not of a permanent nature, incurred or paid 
in carrying on a trade or business, Rev. Act (1926), § 214 (a) (1), 44 Stat. 26, 26 U.S.C.A. 
§$ 935 (1928), Art. 121, Reg. 74; (2) losses sustained during the tax period, unless com- 
pensated for by insurance or otherwise, if incurred in a trade or business, or in any 
transaction entered into for profit; Rev. Act (1926), § 214 (a) (4, 5, 6), 44 Stat. 26, 27, 
26 U.S.C.A. § 955 (a) (4, 5, 6 )(1928); (3) all interest paid or accrued on indebtedness 
within the taxable year; Rev. Act (1926), § 214 (a) (2), 44 Stat. 26, 26 U.S.C.A. § 955 
(a) (2) (1928). 

As there is no showing in the case that the taxpayer made these payments as a 
part of his business, such payments seem not to fall within the first classification. 
“Necessary”? means appropriate or helpful; “ordinary” means habitual or normal by 
the standards of business custom. Welch v. Helvering, 290 U.S. 111, 54 Sup. Ct. 8 (1933). 
The Commissioner of Internal Revenue construes “necessary and ordinary” strictly in 
the conjunctive; Klein, Federal Income Tax (1929) 395, 396; Montgomery, Federal 
Tax Handbook (1932) 294. The federal courts have been inclined to construe it more 
liberally. Udolpho Wolfe Co. v. Com., 15 B.T.A. 485 (1929); La. Jockey Club, Inc. v. 
Com., 13 B.T.A. 752 (1928). In Harris v. Lucas, 48 F. (2d) 187 (C.C.A. sth 1931), 
payments made to reimburse former creditors for losses on a compromise settlement 
were held deductible. There, however, the payments were made for the express pur- 
pose of restoring the credit of the business. 

To be deductible under the second classification the payments in controversy must 
be construed as a loss incurred in trade or business. Voluntary payments were held not 
deductible in Welch v. Helvering, 290 U.S. 111, 54 Sup. Ct. 8 (1933) (taxpayer paid obliga- 
tions of former business associate to strengthen his own credit); Mastin v. Com., 28 
F.(2d) 748 (C.C.A. 8th 1928) (stockholder paid for advertising real estate of the cor- 
poration) ; Bavinger v. Com., 22 B.T.A. 1239 (1931) (stockholder paid obligations of the 
corporation to prevent a petition in bankruptcy); Park, Ex’r v. Com., 22 B.T.A. 1263 
(1931) (bank president made good embezzlements of cashier); Blackwell Oil Co. ». 
Com., 60 F. (2d) 257 (C.C.A. roth 1932) (corporation paid minority stockholder to 
compromise his suit against director). In circumstances similar to Welch v. Helvering, 
the Board of Tax Appeals has been more liberal than the other federal courts. In 
Herschel v. Jones, 1 B.T.A. 1226 (1925), a taxpayer was allowed to deduct payment of 
a promissory note given by him to reimburse another for loss occasioned by the failure 
of a firm of which the taxpayer was a salaried member. The Board gave as its reason 
the fact that the payment was not made as a gift and was based on “‘moral’’ considera- 
tion. 

The payments in the principal case do not fall within the third classification be- 
cause there was no indebtedness at the time the payments were made. Saunders v. 
Whitcomb, 177 Mass. 457, 59 N.E. 192 (1900). Restatement of the Law of Contracts 
(1932), § 423; 1 Williston, Contracts (1921), § 159. The settlement with the creditors 
was not a discharge in bankruptcy but an assignment by them of their existing claims. 
A subsequent promise to pay a debt discharged in bankruptcy will be enforced by the 
courts. Zavelo v. Reeves, 227 U.S. 625, 33 Sup. Ct. 365, 57 L. Ed. 676 (1913) (judicial 
composition); Restatement of the Law of Contracts, § 87; 1 Williston, Contracts 
(1921), § 158; contra, Taylor v. Skiles, 113 Tenn. 288, 81 S.W. 1258 (1904). Payment 
in performance of such a promise should be deductible from gross income, at least 
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where the new promise was given in the course of a business. See Harris v.-Lucas, 48 
F. (2d) 187 (C.C.A. 5th 1931); 1 Williston, Contracts (1921), § 196. 

Although the payment of a debt to be deductible must be an expense or loss con- 
nected with a business, the payment of interest need not be on a business debt to be 
deductible. Rev. Act (1926), § 214 (a) (2), 44 Stat. 26, 26 U.S.C.A. § 955 (a) (2) 
(1928). As a result, at least the payment of interest in the present case would be de- 
ductible if an indebtedness exists, whether in connection with carrying:on a business 
or not. 

On the other hand, a new promise made after a voluntary composition agreement 
does not create an enforceable obligation, Grant v. Porter, 63 N.H. 229 (1884); Depuy v. 
Swart, 3 Wend. (N.Y.) 136, 20 Am. Dec. 673 (1829); Taylor v. Hotchkiss, 81 App. 
Div. 470, 80 N.Y.S. 1042 (1903); 1 Williston, Contracts (1921), § 159. 

The federal appellate courts are stricter than the Board of Tax Appeals in applying 
the requirement that the loss must have occurred in a transaction entered into for 
profit before it is deductible. Goldsborough v. Burnet, 46 F.(2d) 432 (C.C.A. 4th 1931). 
The instant case is the latest example of this tendency, which seems the better legal 
view since the Revenue Act of 1926 requires explicitly that losses to be deductible must 
at least have occurred in a transaction entered into for profit. Furthermore it is gen- 
erally accepted today that the doctrine of moral consideration should have no place 
in our law. Schnell v. Nell, 17 Ind. 29 (1861); Eastwood v. Kenyon, 11 A. & E. 438 
(1840); Rann v. Hughes, 7 T.R. 350 (a) (1778); but cf. Ga. Civil Code (1926), § 2741, 
restricted, however, in Davis v. Morgan, 117 Ga. 504, 43 S.E. 732 (1903). 


Kart HUBER 


Taxation—Presumption of Capacity to Have Issue as Affecting Exemption from 


Succession Tax—{Federal].—Testator devised property in trust to pay the income 
to his daughter for life, and on her death to transfer the principal to her lawful issue; if 
she should have no such issue, then to distribute the property among certain charitable 
institutions, bequests to which were exempt under the Revenue Act of 1918, § 403(a) 
(3), 40 Stat. 1098. When testator died, his daughter was fifty years of age, childless, 
and had undergone an operation which made it impossible for her to have issue; how- 
ever, in computing the estate tax the total value of the principal amount bequeathed 
was included, since the remainder to the charities was contingent upon the daughter’s 
death without issue. In a suit to recover the additional tax paid, held, the court need 
not conclusively presume that the daughter was capable of having issue, and the tax 
should be refunded. United States v. Provident Trust Co., 54 Sup. Ct. 389 (1934). 

The court expressly limited its holding to the field of taxation, and emphasized the 
fact that the sole question before it was the value of the interest of the charities which 
was exempt from taxation. The decision may have been influenced by the fact that the 
life tenant had died before the present suit was brought. See opinion of court below, 
Provident Trust Co. v. United States, 2 F. Supp. 472 (1933). An earlier federal decision, 
on similar facts, had declined to consider evidence as to incapacity to have issue. Far- 
rington v. Commissioner of Internal Revenue, 30 F.(2d) 915 (C.C.A. 1st 1929), cert. den. 
279 U.S. 873, 49 Sup. Ct. 513, 73 L.Ed. 1008 (1929). 

The presumption that the capacity to have issue continues throughout a person’s 
life appears most frequently today in cases involving four classes of problems: (1) the 
application of the rule against perpetuities; (2) the time at which a trust may be ter- 
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minated; (3) the distribution of property to members of a class; and (4) the market- 
ability of title. That the presumption is conclusive in cases of the first class seems un- 
questioned, either in the United States or in England. Taylor v. Crosson, 11 Del. Ch. 
145, 98 Atl. 375 (1916); Reasoner v. Herman, 191 Ind. 642, 134 N.E. 276 (1922); Jee 2. 
Audley, r Cox C.C. 324 (1787); see Ward v. Van der Loeff, [1924] A.C. 653, 664; Gray, 
Rule Against’ Perpetuities (3d ed. 1915), §§ 215, 215a; 32 Mich. L. Rev. 414, 702 
(1934); 48 L.R.A. (N.S.) 865; 67 A.L.R. 538. 

In the other three types of cases, the English courts have held the presumption may 
be rebutted by proof of advanced age or evidence of sterility. Urquhart ». Urquhart, 24 
Scot. L. R. 98 (1886) (trust termination) ; Jn re White, [1901] 1 Ch. 570 (trust termina- 
tion) ; Leng v. Hodges, Jac. 585 (1822) (distribution of property) ; Jn re Belt, 37 L.T.N.S. 
272 (1878) (distribution of property) ; Jn re Wide Street’s Commissioners, 7 Ir. Eq. Rep. 
484 (1845) (distribution of property); Browne v. Warnock, L.R. 7 Ir. Eq. 3 (1880) (mar- 
ketable title); but cf. Conduit v. Soane, 24 L.T.N.S. 656 (1871) (trust termination) ; see 
81 Univ. Pa. L. Rev. 879 (1933). Thusin the cases in which a court permits distribution 
of property the former practice of requiring security for a return of the property in the 
event that there should be issue has been abandoned, perhaps because that contingency 
has seemingly never materialized. See In re Dawson, 39 Ch. Div. 155, 165 (1888); cf. 
Mackenzie v. King, 17 L.J.Ch.N.S. 448 (1848). On the other hand, the possibility of 
issue will not be treated as extinct if such a result will deprive a living person of a possi- 
ble property interest. Jn re Hocking, [1898] 2 Ch. 567. No definite age has been fixed 
beyond which the court will consider the presumption rebuttable; but in Groves v. 
Groves, 9 L.T.N.S. 533 (1864), where the woman was forty-nine years of age and had 
been childless for twenty years, the court refused distribution on the ground that the 
precedents were confined to cases involving ages above fifty. 

The American courts have apparently refused to admit evidence of incapacity in the 
trust termination cases. Fletcher v. Los Angeles Trust & Savings Bank, 182 Cal. 177, 
187 Pac. 425 (1920); May v. Bank of Hardinsburg, 150 Ky. 136, 150 S.W. 12 (1912). In 
the other two types of cases the courts in this country have split as to the nature of the 
presumption. The division of authority is almost even in the cases of distribution of 
property. Cf. Hill v. Sangamon Loan & Trust Co., 295 Ill. 619, 129 N.E. 554 (1920) and 
Riley v. Riley, 92 N.J.Eq. 465, 113 Atl. 777 (1921) (presumption irrebuttable) with 
Male v. Williams, 48 N.J.Eq. 33, 21 Atl. 854 (1891) and Frank v. Frank, 153 Tenn. 215, 
280 S.W. 1012 (1925) (presumption rebuttable). In cases of marketable title, the 
weight of authority seemingly follows the rule that the presumption of capacity to have 
issue is irrebuttable. Azarch v. Smith, 222 Ky. 566, 1 S.W. (2d) 968 (1928); Williams ». 
Armiger, 129 Md. 222, 98 Atl. 542 (1916); List v. Rodney, 83 Pa. 483 (1877); contra, 
Whitney v. Groo, 40 App. D. C. 496 (1913). 

The reason most often given for rejecting evidence as to incapacity to have issue is 
the necessity for a definite, clear-cut rule, and the difficulty of determining the exact 
age at which capacity to bear children ceases. See May v. Bank of Hardinsburg, 150 Ky. 
136, 150 S.W. 12 (1912). As to rebuttal by evidence other than that of age, it is urged 
that indelicate situations might often arise; and, perhaps, operations to effect sterility 
might be encouraged. Neither argument seems conclusive; see 47 Harv. L. Rev. 1061 
(1934). 

The rule is too firmly fixed in the cases on perpetuities to admit of any hope of 
change by judicial decision. Its use in the trust cases is perhaps least objectionable, 
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since premature termination of trusts is not generally favored. In the other classes of 
cases the rule is not as firmly established, and it seems possible the American courts 
may adopt a more realistic attitude. The rarity of the reported instances of the birth 
of children later in life [see note to Miller v. Macomb, 26 Wend. (N.Y.) 229 (1841)], 
and the experience of the English courts indicate how slight the danger of error would 
be in acting on evidence of age alone. Other evidence of equal probative value should 
be equally admissible. As a result, it is to be hoped that the decision in the principal 
case will be extended generally to other types of evidence and other situations. See 23 
Col. L. Rev. 50 (1923). 
SAMUEL EISENBERG 


Taxation—Retroactive Estate Tax—[New York].—Decedent and his surviving wife 
were tenants by the entirety of certain real property, toward the acquisition of which 
the wife had contributed nothing, and which had been acquired before New York en- 
acted an estate tax computed on the full value of property owned by tenants by the 
entirety. Held, per curiam, the tax levied on the tenancy by the entirety at decedent’s 
death is constitutional. Jn re Weiden’s Estate, 263 N.Y. 107, 188 N.E. 270 (1933). 

It was contended by the executors of decedent’s estate that the tax was unconstitu- 
tional as a direct tax on property which was not apportioned according to the federal 
census. U.S. Const., Art. I, § 9, § 4; United States v. Blount, 273 U.S. 769, 47 Sup. Ct. 
20, 71 L. Ed. 883 (1926); Appeal of Root, 5 B.T.A. 696 (1926); In re Vandergrift’s 
Estate, 161 Atl. 898 (Pa. Super. 1932); 13 B. U. L. Rev. 141 (1933). This contention is 
based on the theory that the exclusive estate in the survivor of a tenant by the entirety 
is created at the time of the grant and not at the date of the other tenant’s death; hence 
no interest is transferred to which an estate tax may attach at death. 

Although it may be correct that no technical interest in a tenancy by the entirety is 
transferred at the death of one tenant, a very substantial economic interest does come 
into existence at that time. Neither of the tenants has exclusive control of the property 
as long as the other lives and neither can convey the estate without the other joining. 
Ades v. Coplin, 132 Md. 66, 103 Atl. 94 (1918); Gasner v. Pierce, 286 Pa. 529, 134 Atl. 
494 (1926); 2 Thompson, Real Property (1924), § 748; 1 Tiffany, Real Property (2d 
ed. 1920), § 194. At the death of one spouse, the full and exclusive enjoyment, use, 
possession and control passes to the survivor, and a mere possibility of obtaining the 
fee becomes absolute ownership. Tyler v. United States, 33 F. (2d) 724 (C.C.A. 4th 
1929), alfd. 281 U.S. 497, 50 Sup. Ct. 356, 74 L. Ed. 991 (1930); cf. Saltonstall v. 
Saltonstall, 276 U.S. 260, 48 Sup. Ct. 225, 72 L. Ed. 565 (1927); Reinecke v. Northern 
Trust Co., 278 U.S. 330, 49 Sup. Ct. 123, 73 L. Ed. 410 (1928); 10 N.Y. U. L. Quar. 
414 (1933); 22 Cal. L. Rev. 277 (1934). 

New York has found no difficulty in holding that the interest of a tenant by the en- 
tirety is taxable at the death of one spouse where the tax was enacted prior to the crea- 
tion of the estate. Matter of Dunn, 236 N.Y. 461, 141 N.E. 915 (1923); In re Chase’s 
Estate, 112 Misc. 684, 183 N.Y.S. 638 (1920); In re Farraud, 126 Misc. 590, 241 N.Y.S. 
793 (1926). Prior to Jn re Lyon’s Estate, 233 N.Y. 208, 135 N.E. 247 (1922), the New 
York courts had upheld the validity of a tax on one-half the value of the property of a 
tenancy by the entirety where the estate had been created prior to the Tax Law of 
1916, but the tenant had died after its enactment. Matter of Moebus, 178 App. Div. 
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709, 165 N.Y.S. 887 (1917); In re Beresford’s Estate, 183 App. Div. 947, 170 N.Y.S. 
1068 (1918); Jn re Greim’s Estate, 183 N.Y.S. 149 (Sur. Ct. 1920); 26 A.L.R. 1461, 1466. 
But New York refused to impose a tax on the surviving tenant’s right to exclusive pos- 
session at the death of the other spouse where the tax was passed after the tenancy by 
the entirety had been created. Matter of Dunn, 236 N.Y. 461, 141 N.E. 915 (1923); 
In re Carnegie’s Estate, 203 App. Div. 91, 196 N.Y.S. 502 (1922), affd. 236 N.Y. 516, 
142 N.E. 265 (1922). The courts held such taxes unconstitutional as an arbitrary at- 
tempt to diminish the value of an estate fully vested in enjoyment. The court drew 
a sharp distinction between tenancies by the entirety and joint tenancies, however, up- 
holding retroactive taxes on the latter. Matter of McKelway, 221 N.Y. 15, 116 N.E. 
348 (1917). By the decision in the principal case the New York court has extended the 
retroactive scope of the estate tax, without referring to the former decisions thereon. 
The decision is based on the federal court’s interpretation of the federal estate tax, 43 
Stat. 304 (1926), 26 U.S.C.A. § 1094 (e) (1928), which New York substantially adopted 
in place of its former inheritance tax. N.Y. Laws (1930), c. 710, N.Y. Cahill’s Cons. 
Laws (1931 Supp.), c. 61, § 249 r. The principal case, however, has gone beyond the 
position adopted by the federal courts. In Tyler v. United States, 281 U.S. 497, 50 Sup. 
Ct. 356, 74 L. Ed. 901 (1929), 18 Cal. L. Rev. 302 (1930), 16 Corn. L. Quar. 114 
(1930), the estate apparently was created after the enactment of the tax, although the 
language adopted by the court is somewhat broader. The objection to a retroactive 
tax in Phillips v. Dime Trust & Safe Deposit Co., 284 U.S. 160, 52 Sup. Ct. 46, 76 L. Ed. 
68 (1931) was held untenable because the law which imposed the tax merely increased 
the rate of a prior tax which was in operation at the time the tenancy by the entirety 
was created. 11 Ore. L. Rev. 213 (1932); 6 St. Johns L. Rev. 418 (1932). In Milliken v. 
United States, 283 U.S. 15, 51 Sup. Ct. 324, 75 L. Ed. 809 (1931), the court held that 
the creator of the estate by the entirety is deemed to be aware that the rate of an al- 
ready existing tax may be raised. In Third National Bank & Trust Co. v. White, 287 
U.S. 577, 53 Sup. Ct. 290, 77 L. Ed. 505 (1932) the court per curiam held valid a retro- 
active tax on the interest of a tenant by the entirety, citing Gwinn v. Commissioner of 
Internal Revenue, 287 U.S. 224, 53 Sup. Ct. 157, 77 L. Ed. 270 (1932), where the court 
held a retroactive tax on a joint tenancy was valid because the joint tenancy could be 
terminated by the voluntary act of either tenant. A tenancy by the entirety, however, 
may not be terminated by voluntary act of either party. It is significant that the court 
in the present case cited both the White and Gwinn cases without comment, although 
it had previously differentiated joint tenancies and tenancies by the entirety. 

The position which the New York court has taken, however, seems to be a reason- 
able furtherance of the policy of the legislature to tax arrangements made for the pur- 
pose of avoiding taxes on testamentary dispositions. Since the Married Woman’s 
Property Acts, either spouse may convey to both spouses an estate by the entirety 
without going through the formality of a conveyance through a third person, thus 
conveniently accomplishing a testamentary disposition of property without paying an 
inheritance or estate tax.’ Jn re Klatsl’s Estate, 216 N.Y. 83, 110 N.E. 181 (1915); In re 
Vogelsang’s Estate, 122 Misc. 599, 203 N.Y.S. 364 (1924); Boehringer v. Schmid, 133 
Misc. 236, 232 N.Y.S. 360 (1928). 

GERALDINE W. LuTEs 
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Vendor and Purchaser—Risk of Loss—[Washington].—The plaintiff agreed in writ- 
ing to sell without warranties, and the defendant to buy, a warehouse, part of which 
was of lighter construction than the remainder and not in compliance with a city 
ordinance. The defendant made a part payment upon the execution of the contract 
and was to pay the balance in monthly installments, to have possession, and to pay 
taxes and insurance. The defendant had been in possession four years and in default 
about seven months when the floor of the lighter constructed portion gave way. Both 
parties refused to repair; when the plaintiff sued to forfeit the contract and payments 
made thereunder and to secure possession, the defendant cross-claimed for rescission. 
From a judgment of rescission the plaintiff appealed. Held, that the defendant was en- 
titled to an abatement from the purchase price, but not to a rescission, the loss and con- 
sequential partial failure of consideration not being substantial enough to warrant the 
latter. Capital Savings & Loan Association v. Convey, 27 P. (2d) 136 (Wash. 1933). 

The prevailing rule places the risk of loss upon the purchaser. Lombard v. Chicago 
Sinai Congregation, 64 Ill. 477 (1872); Skinner & Sons Shipbuilding & Drydock Co. v. 
Houghton, 92 Md. 68, 48 Atl. 85 (1900); McGinley v. Forrest, 107 Neb. 309, 186 
N.W. 74 (1921); Paine v. Meller, 6 Ves. Jr. 349 (1801). The justification of this rule is 
often stated to be that the purchaser is equitably and beneficially the owner of the 
property; but, inasmuch as ownership of the property is divided, such a criterion does 
not furnish a sound basis for allocating the risk of loss. 5 Cook, Lectures on Legal Top- 
ics (1924), 337, 351-358. 

The minority view places the risk of loss upon the holder of the legal title. Gould v. 
Murch, 70 Me. 288 (1879); Libman v. Levenson, 236 Mass. 221, 128 N.E. 13 (1920); 
Powell v. D., S.° G.R.R.R.Co., 12 Ore. 488, 8 Pac. 544 (1885). It is argued that since 
the vendor has not yet conveyed the legal title the loss will result in a partial or com- 
plete failure of consideration when the time for performance arrives, and hence the 
purchaser should be excused from performance. However, since the vendor holds the 
legal title for security purposes only as he is privileged to do, and the purchaser has 
received substantially that which he has bargained for when he receives possession and 
control of the realty, in reality there is no failure of consideration. Moreover, where 
the loss is insubstantial the purchaser will not be granted rescission but only an abate- 
ment from the purchase price. Phinizy v. Guernsey, 111 Ga. 346, 36 S.E. 796 (1900). 

A third view recently adopted imposes the risk of loss upon the one in possession of 
the realty. Appleton Electric Co. v. Rogers, 200 Wis. 331, 228 N.W. 505 (1930); 2 Wil- 
liston, Contracts (1920), 1784, § 940. But possession as the sole factor in the deter- 
mination of the allocation of the risk of loss will under certain circumstances lead to 
undesirable results and should be only one of the factors in determining upon whom 
the risk of loss is to fall; all the facts should be considered in the light of the surround- 
ing circumstances. See Vanneman, Risk of Loss Between Vendor and Purchaser, 8 
Minn. L. Rev. 127, 141-142 (1924). 

After a period of uncertainty Washington adopted the minority rule with respect 
to contracts containing a forfeiture clause. Ashford v. Reese, 132 Wash. 649, 233 Pac. 29 
(1925) (three judges dissenting). As was pointed out in the dissenting opinion in that 
case, prior decisions of the court did not require the rule adopted and, also, the same 
court for other purposes did hold that the vendee has an interest in the property. Sub- 
sequently, in an analogous situation in the law of property, the conditional sale of 
goods, the Washington court, relying on the reason advanced in the Ashford case, took 
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the peculiar position that the risk of loss is not on the buyer in possession, but on the 
seller, even though he holds the legal title only for security purposes. Holt Manufac- 
turing Co. v. Jaussaud, 132 Wash. 667, 233 Pac. 35 (1925) (the same three judges dis- 
senting as in the Ashford case). The majority view is contra. O’Neil-Adams Co. v. Ek- 
lund, 89 Conn. 232, 93 Atl. 524 (1915); National Cash Register Co. v. South Bay Club 
House Assoc., 64 Misc. 125, 118 N.Y.S. 1044 (1909). See Bogert, Commentaries on 
Conditional Sales (1924), U.L.A. 2A 106, § 146. 

Prior to the present case it appeared that the Washington court’s denial of the posi- 
tion of the vendee of real property as the owner in equity had occurred only in the case 
of contracts containing forfeiture clauses. See Schweppe, Rights of a Vendee of Land: 
A Further Word on the Washington Law, 2 Wash. L. Rev. 1, 9-10 (1926). The report 
of the principal case does not indicate that the contract involved contained such a for- 
feiture clause; if there was in fact no such clause, it is to be regretted that the court did 
not seize upon the absence of such clause as affording an opportunity to break away 
from a rule that seems harsh and oppressive in its operation and unsound as a matter 
of principle. 

GEORGE HERBOLSHEIMER 





BOOK REVIEWS 


Cases and Materials on Trusts and Estates. By Richard R. Powell. St. Paul: 

West Publishing Co. 1932, 1933. 2 vols. Pp. XLIII, 1027, XXXVII, 1040. 

As the reader is informed in the preface, this book is a result of a plan conceived 
some seven years ago at the Columbia Law School to combine the three courses known 
as Wills, Trusts and Future Interests, into a single unit. The central theme is stated 
to be “the methods now functioning in the United States for the distribution of 
wealth.”’ Doubtless the editor does not use the phrase in the broad sense in which an 
economist might use it, but rather to refer to the non-commercial distribution of the 
accumulated wealth of an individual on his death or by an inter vivos transaction. 

The book is divided into seven parts. The first, designated as the introduction, con- 
sists of 140 pages, including an historical sketch of the development of wills, trusts 
and future interests in English Law; a chapter of statistical data entitled “Some Mate- 
rial Facts and Trends in Current American Life”; a chapter of cases and materials 
introducing the trust concept, substantive and remedial; a chapter of case material on 
the types of future interests; and lastly, a chapter devoted chiefly to gifts causa mortis 
and to tentative trusts of savings accounts. 

Part two includes a study of the Statute of Frauds as applied to the creation of 
trusts and the formalities required for the creation of wills as set forth in wills statutes. 

Part three is entitled “Disposition of Property—Building an Instrument which Ac- 
curately Manifests the Actual Desires of the Disposing Party.”’ Questions as to the 
trustee, the beneficiary, the nature of the beneficiary’s interest, the classification of 
future interests, the rule in Shelley’s case, construction of instruments involving future 
interests, and future interests in chattels real and personal are all included. Thus ends 
volume one. 

The next two parts are somewhat more unified than the preceding one. Part four 
deals with questions of income, gift and succession taxes; and part five with social 
limitations on the disposition of property, such as the common law rule as to perpetui- 
ties and rules restricting accumulations. 

Part six deals with the functioning of the trust and the future interest after they 
have been created. Questions of the protection of the trust res, and of the future in- 
terest, the administration of the trust, the transferability of the future interest and of 
the interest of a cestui, creditors’ rights, the termination of trusts and future interests, 
and a miscellany of problems as to powers of appointment, find a place in this division. 

No discussion of the merits of such a volume as this can be entirely dissociated from 
the writer’s views on the desirability of combining the three subjects in question in one 
course. In brief, the writer feels that such a course is feasible, that it involves some 
economy of time and some illumination of materials by reason of the problems which 
are found in more than one course, but that much the same illumination would result 
if each of the courses were taught simultaneously to the same students by the same 
instructor, and that, whether one does or does not approve of the combined course is 
essentially a question of pedagogical convenience, and not at all a matter of his approv- 
al or disapproval of a so-called “functional approach.”’ 


826 
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That Professor Powell has realized the possibilities of effectively combining many 
portions of the three subject matters is evident. It is true, some few chapters appear 
to be devoted exclusively to one or the other of the three subjects. But the book is no 
mere inclusion of three casebooks within one cover. Examples of the editor’s success in 
fusing his materials are found in his treatment of the question of a remainder to the 
heirs of a conveyor, whether considered as a rule restricting the creation of future in- 
terests or as a rule for the termination of trusts, the question of applying the rule as 
to perpetuities to private trusts as well as to remote future interests, and the question 
of apportioning benefits between life tenant and remainderman. 

A casual examination may not entirely convince one that the shortening process has 
gone very far. Professor Powell’s two volumes contain 2067 pages. If we add together 
the number of pages in Scott’s “Cases on Trusts,”’ Kales’ ‘Cases on Future Interests,” 
and Mechem and Atkinson’s “Cases on Wills and Administration,” we get a total of 
2250 pages, a saving of only 183 pages. And if we deduct the 370 pages which Mechem 
and Atkinson devote to Administration, a subject not included in Professor Powell’s 
book, still further doubt may be raised. Of course, if Costigan’s ‘Cases on Wills” and 
Powell’s “Cases on Future Interests’? were chosen for comparison, the difference in 
number of pages would be considerably increased. Moreover, a comparison based solely 
upon the number of pages is not entirely fair. A number of topics have been treated by 
Professor Powell more intensively than by the other editors referred to, and some top- 
ics of importance which Professor Powell includes are not found in any of the other 
three casebooks. In his appendix Professor Powell suggests a plan by which the book 
may be covered in eight semester hours, and other plans whereby it may be covered 
with some omissions, in six, five and even four semester hours. When it is remembered 
that many schools devote eleven semester hours to the three subjects, the saving in 
time is apparent. 

Outstanding features of the book are the thorough scholarship evidenced through- 
out, the wealth of accumulated materials presented, and the effectiveness with which 
contemporary problems in the field of trusts and future interests are portrayed in their 
social and economic setting. The amount of valuable case, text, and periodical litera- 
ture cited in the questions and footnotes is enormous. Certainly in the field of future 
interests, at least, no such complete collection of materials and citations can be found 
anywhere else. A number of the chapters show the results of the recent researches of 
the American Law Institute in the field of future interests and present materials which 
were not organized or available even at the time Professor Powell brought out his case- 
book on Future Interests in 1927. Such, for example, is the material on limitations 
involving failure of issue in Chapter 15, the material on transferability of future inter- 
ests in chapter 33 and the material on subjection of future interests to the claims of 
creditors in chapter 34. 

As to the arrangement of materials, one feels that it leaves something to be desired 
from the standpoint of logic and simplicity. One suspects that the plan is intended to 
be pedagogical rather than logical. But from a pedagogical point of view, the writer 
personally tends to revolt at an arrangement which throws the substance of the course 
at the student during the first few weeks and leaves him to work out the details later 
if he survives the initial shock. Such appears to be Professor Powell’s approach, and 
doubtless it is successful in his own classes. The writer would be inclined to make some 
rearrangement of the cases for his own use. 
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The inclusion of a separate division of social limitations on the disposition of 
erty is a decided step forward. But the omission from it of the subject of restrain. 
alienation is open to criticism. It is true, that subject is not peculiar to the | 
future interests, and its omission from that course may be justified. But to . 
spendthrift trusts adequately, one should have that material as a background. . ‘ 
earlier chapter we find an extract from Gray’s “Restraints on Alienation” in connec- 
tion with a study of powers of termination. And the material on spendthrift trusts 
appears in the chapter on subjection to the satisfaction of claims of creditors. 

The consideration of all types of future interests together is a decided step in ad- 
vance of earlier casebooks. This is carried even farther than in Professor Powell’s 
casebook on Future Interests. The writer wonders, however, just how it can be said 
that a power of appointment is necessarily a future interest, though it apparently is so 
classified in Chapter 13. 

Teachers of Future Interests are likely to experience some surprise to find cases on 
the destructibility of contingent remainders in the last chapter. It is true, the subject 
is referred to at other points earlier in the course. Of course, the destructibility rule is 
now recognized in only a few jurisdictions. But, if the student is to grasp fully the his- 
toric distinction between contingent remainders and executory interests this subject 
might well be studied in its entirety before the end of the course. 

A teacher of wills who is prone to magnify his own subjects will not accept this book 
without some criticism. Only 88 pages are devoted to the execution of wills, exclusive 
of questions of fraud, mistake and undue influence. But, after all, why should students 
devote weeks of time to the question of determining when a will is signed ‘“‘at the end 
thereof”’ or the question of what constitutes a signing “in the presence of” witnesses or 
testator? The omission of materials on the administration of decedents’ estates is more 
questionable. But one must stop somewhere, even in admitting materials to a course 
on trusts and estates; and there is plenty of precedent for omitting most of the material 
on administration of estates from the course in wills and administration. 

The publishers are to be commended, not only for the attractive appearance of the 
pages and the freedom from typographical errors, but also for undertaking the publica- 
tion of a book embodying a distinctly new departure in legal education. 


Lewis M. Srmes* 
*Professor of Law, University of Michigan. 


Cases and Other Authorities on the Legal Profession and Its Ethics. 2d edition. By 
George P. Costigan, Jr. St. Paul: West Publishing Co. 1933. Pp. xxiv, 768. 


Professor Costigan’s book provides extensive and varied sources for the study of 
ethical standards in the legal profession. There are excerpts from legal histories to 
show the development of the profession in England and the distinctions between 
barristers and solicitors. The greater part of the material consists of opinions by Eng- 
lish and American courts in cases of discipline, advisory opinions of committees on 
professional ethics throughout the United States on questions of conduct submitted 
to them, and accounts of behavior of lawyers both right and wrong from the biogra- 
phies or reminiscences of famous advocates and judges. 

The author adheres to the same plan of classification adopted in the first edition. 
He begins with the history and organization of the profession in England and the Unit- 
ed States, and the procedure of admission and discipline /of lawyers. This comprises 
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“the first third of the book. Then follow successively the duty of lawyers to the 

“athe ethics of legal employment with the disapproval of solicitation, the ethical 

' '96f lawyers in criminal and civil cases, and_the pecuniary relations of lawyers 

‘ents. 

Skhe reviewer it seems that a somewhat different proportion and sequence would 
be better. While perhaps the young lawyer should know in a general way the methods 
followed in disciplining offenders, the initial position and prominence of this subject 
seem unfortunate. The reviewer prefers to focus the attention of candidates for the 
bar upon the opportunities for affirmative service, and to show the way in which the 
upright lawyer can contribute to the smooth functioning of the social mechanism. It 
is difficult at the best to keep legal ethics from being largely negative, a catalogue of 
professional sins. Discussion at the outset of the types of conduct which have been 
held to require disbarment or discipline increases this danger. It isa little like trying to 
inculcate courtesy by a book of etiquette or citizenship by instruction in the criminal 
code. 

Then, as suggested, the reviewer would favor a different order of arrangement. 
It seems natural before dealing with the lawyer’s duty to the courts, to consider what 
comes first in time: the establishment of the relation between lawyer and client. 
Then would follow logically the duties to the client, and in that connection standards 
of compensation for services, and the duties of fairness to the adversary and opposing 
counsel involved in the discharge of the trust to the client. Finally, come the duties 
of the lawyer to the courts and broadly to the society of which he is a part. 

The reviewer realizes the difficulty of finding materials to illustrate the positive 
virtues of lawyers. It is only instances of wrongdoing that find their way into the 
decided cases. To a degree any source material is necessarily negative. Furthermore 
by the liberal use of committee opinions relating to borderline questions of conduct, 
and even more by reference to the observations of legal philosophers, Professor Costi- 
gan has illuminated the spirit underlying the letter of codes of conduct. The comment 
here is intended not so much as a criticism of Professor Costigan’s book as a suggestion 
of constructive imagination in the use of it. 

The specific prohibitions of numerous unethical practices illustrated in the book, 
have unity only by relation to some central conception of a lawyer’s duty, the nature of 
his function. What is it? It is by helping students to answer that question that the 
teacher of legal ethics can be of the greatest service. A right conception in which mind 
and conscience concur will insure right conduct. Without it knowledge of the canons 
may produce outward conformity with the conventions but no inward loyalty to jus- 
tice. 

The reviewer will not presume to say what is the unifying conception underlying 
legal ethics. Perhaps it is that a lawyer is a minister of justice and that all his acts 
should be controlled by that idea. It seems to the reviewer, however, that beside this, 
not in any sense as an alternative or incompatible with it, there may be considered the 
function of the lawyer in the social order. Civilization results from the co-operation of 
innumerable individuals. As industry and society become more complex and the 
division of labor proceeds ever apace, the number of contacts and relations between 
individuals increases almost infinitely. Thus the effectiveness of each individual is 
multiplied. But also each point of contact is an occasion of possible friction. The pre- 
vention and overcoming of this friction in personal relations is the work of the lawyer. 

This idea supplies in the opinion of the reviewer a satisfactory and rather concrete 
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criterion in problems of professional conduct. Whatever makes for co-operation and 
the avoidance of disputes between individuals, and the just disposition of those 
disputes which are inevitable, is right; whatever obstructs this purpose and aggravates 
rather than minimizes misunderstanding is wrong. From this standpoint a lawyer in 
representing a client may not go to the point of injuring others. In drawing a contract 
it is his privilege to anticipate the probable contingencies and provide for them fairly 
in order to lay the basis for enduring association of the parties. Only a fair contract will 
last. As an advocate he is an instrument for presenting the considerations that may 
justly be urged in favor of his client in order that the decision may be an intelligent 
one. This is socially desirable. But if the advocate delays the disposition of the case 
and is guilty of deception and appeals to prejudice, he tends to pervert the operation of 
the courts. His conduct is anti-social and so reprehensible. This test can be applied in 
all the situations which confront lawyers. He who has a social conscience and follows 
it will not go wrong. By nothing else than a social conscience can a lawyer justify his 
place in the world. Without it he is a parasite and deserves to be banished. 

Professor Costigan’s book furnishes ample data for fruitful discussion of the lawyer’s 
place in society and the right and wrong ways to discharge his obligations. It is a con- 
venience to a teacher to have widely scattered sources brought together and laid down 
ready at his hand. But these sources need to be supplemented by the independent and 
thoughtful reaction of teacher and students, and above all by a search for the principles 
that underlie rules of conduct. In legal ethics as in other fields, it is true that, “The 
letter killeth, but the spirit giveth life.” 


Henry P. CHANDLER* 
*Member of the Illinois Bar. 
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CRIMINAL LAW—REPEAL OF CONSTITUTIONAL PROVISION—EFFECT ON PENDING PROSECUTIONS 
By Fred M. Merrifield 


CrrmimaLt LAW—USE OF EvIDENCE OF PRIOR OFFENSES IN FIXING DISCRETIONARY PENALTIES 
By Florence Broady 


Equity—SvuIt UPON FoREIGN DECREE FOR ALIMONY—ENFORCEMENT BY CONTEMPT PROCEED- 
INGS . 


By Howard Siegel 


INSURANCE—SUNSTROKE AS DEATH BY ACCIDENTAL MEANS 
By Richard Lindland 
MortGAGES—CLAIM OF JUNIOR MORTGAGEE TO PRIOR LIEN FOR PAYMENT OF TAXES ON 
PREMISES 
By Misha Rubin 
PARTNERSHIP—INDIVIDUAL LIABILITY OF BENEFICIARIES OF BUSINESS TRUST 
By Harold Alfred Lipton 


TAXATION—EXCISE TAX UPON SALES OF STOCK MADE OUTSIDE THE JURISDICTION 
By Brimson Grow 

TAXATION—INcoME Tax—DEDUCTIONS 
By Karl Huber 


TAXATION—PRESUMPTION OF Capacity TO Have IssuE AS AFFECTING EXEMPTION FROM 
Succession Tax 
By Samuel Eisenberg 
TAXATION—RETROACTIVE EsTATE TAX 
By Geraldine W. Lutes 
VENDOR AND PURCHASER—RISK OF Loss 
By George Herbolsheimer 


BOOK REVIEWS 


Powell, CASES AND MATERIALS ON TRUSTS AND ESTATES 
By Lewis M. Simes 


Costigan, CASES AND OTHER AUTHORITIES ON THE LEGAL PROFESSION AND Its ETHICS 
By Henry P. Chandler 
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Professor Edward W. Hinton 
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Shepard's Citations Takes The Stand 


Q. Do you provide your subscribers with the analy- 
sis and interpretation of each case? 

A. Yes, Shepard's Citations— 
(1) Indicates wherein each case has been criti- 
cised, distinguished, explained, followed, har- 
monized, limited, overruled, cited as a parallel 
case, cited in a dissenting opinion, or ques- 
tioned by the courts of its own State or by the 
Federal Courts. 
(2) Shows the particular paragraph of the syl- 
labus of the cited case which is dealt with in 
the State and Federal citing cases. 


. Do you provide your subscribers with citations 
to cases in the courts of other States? 

A. Yes, (1) Shepard's Citations for each unit of the 
National Reporter System includes citations in 
every other unit of the National Reporter Sys- 
tem. 

(2) The State Editions of Shepard's Cita- 
tions contain citations to cases reported in that 
State prior to the National Reporter System as 
cited in each unit of the National Reporter 
System. 


This is No. 3 of a series of advertisements outlining the functions and 
uses of this extensive case and statute citation service. 


A complete set of this series will be sent upon request. 


SHEPARD'S CITATIONS 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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LAW BOOKS 


Everything in Law Books for 
Law Libraries, Lawyers, and Law Students 
New and Second-Hand 


We welcome your inquiries for Law Books and Legal Literature, Legal 
Miscellany, International Law, Political and other Pamphlets, Ameri- 
cana, and Genealogy. We have large stocks of this material on hand 
and will appreciate an opportunity to serve your needs. 


Catalogues available upon request 


ILLINOIS BOOK EXCHANGE 
J. P. GIESE, Proprietor 
337 West Madison Street, Chicago, Illinois 


A New “Life-Time” 


NORTH EASTERN DIGEST 


A new Key Number Digest covering all Illinois, Ohio, New York, 
Massachusetts and Indiana cases reported in the North Eastern 


Through the “Life-Time” plan of Cumulative Annual Pocket Parts, inconvenient 
supplemental volumes are done away with, and each volume of the Digest is al- 
ways kept to date within itself. 


This is the same “Life-Time” plan of Cumulative Annual Pocket Parts which has 
proved so successful in United States Code Annotated and in our recent State 
and Reporter Digests. 


Complete in 35 convenient-sized volumes, bound in Maroon Dupont Fabrikoid. 


Sold on a most convenient plan of payments 
Write for full details 


WEST PUBLISHING CO., St. Paul, Minnesota 
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A Complele Up-lo- Date jy On 


Illinois Probate Lawand Practice 


with Forms 
By MAX KIDDER 


County Judge, Warren County 


A complete and exhaustive treatise on the Illinois Law of Administration of Estates, 
Probate of Wills, Guardianship, Conservatorship, etc., covering all matters of Probate 
Practice in the Courts of Illinois. 


It sets out the law as shown in the decisions of the courts in this State, and covers 
thoroughly the broad and numerous changes in the statutory provisions of 1933. 


THREE VOLUMES, $30.00 


BURDETTE SMITH COMPANY . Publishers 


111 West Washington Street, Chicago, Illinois 


P.U.R. DIGEST 


CUMULATIVE 
A Digest That Is Serviced 


The Only Complete Digest of Public Service Law and Regulation 


A WORK OF PRIMARY AUTHORITY CONTAINING THE 
DECISIONS AND RULINGS OF THE 


United States Supreme Court 

United States Circuit Courts of Appeals 

United States District Courts 

State Courts 

Federal Regulatory Commissions 

State Regulatory Commissions 

Insular and Territorial Regulatory Commis- 
sions 


COMPLETE IN SEVEN VOLUMES 


Write for Price and Payment Plans 
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The University of Chicago 
SCHOOL OF LAW 


Summer Quarter, 1934 


First Term—June 20 to July 20 Second Term—July 23 to August 29 


FIRST-YEAR COURSES 


PERSONAL PROPERTY .............Both Terms. Proressor WILLIAM C. VAN VLECK 
Dean, George Washington Law School 

REMEDIES........ ..Both Terms. Proressor WrLt1AM C. VAN VLECK 

TORTS. ... on a .........Both Terms. Proressor CHAarLes O. GREGORY 
University of Chicago Law School 


SECOND AND THIRD YEARS 


BILLS AND NOTES Both Terms. Proressor Ernst W. PUTTKAMMER 
University of Chicago Law School 
INSURANCE. . . Mr. Joun Potts BARNES 
AGENCY ProFEssoR Roscoe. T. STEFFEN 
Yale University Law School 
DEAN Harry A. BIGELOW 
University of Chicago Law School 
EVIDENCE... Proressor WILLIAM G. HALE 
Dean, University of California Law School 
CODE PLEADING ‘ Second Term. Proressor Epson R. SUNDERLAND 
University of Michigan Law School 
CRIMINAL PROCEDURE Both Terms. Proressor Ernst W. PuTTKAMMER 
PUBLIC UTILITY REGULATION... .Second Term. Proressor WiLBER G. Katz 
University of Chicago Law School 
SEMINAR IN INCOME TAXATION. .Both Terms. Mr. Jonn Potts BARNES 
SEMINAR IN EVIDENCE Both Terms. Proressor WiLt1AM G. HALE 
SEMINAR IN THE NEW ILLINOIS 
CIVIL PRACTICE ACT Both Terms. Proressor Epson R. SUNDERLAND 


Beginning law students may take Personal Property, Remedies, and Torts. Second- and third- 
year students may elect any courses offered. Before registering as a candidate for the J.D. degree, 
a student must submit a transcript showing satisfactory completion of three years’ collegiate work 
in an accredited college or university. Persons not candidates for a degree may, at the discretion 
of the Dean, be admitted to courses as visitors. For further information address: 


Dean Harry A. BIGELOW 
University of Chicago Law School 
Chicago, Illinois 
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THE UNIVERSITY CASEBOOK SERIES 
EDITORIAL BOARD 


EDMUND M. MORGAN MARION R. KIRKWOOD 
DIRECTING EDITOR DEAN OF LAW SCHOOL 
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HARVARD UNIVERSITY 

WILLIAM KIXMILLER 
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COLUMBIA UNIVERSITY 


EVERETT FRASER 
DEAN OF LAW SCHOOL 
UNIVERSITY OF MINNESOTA 


EDSON R. SUNDERLAND 
PROFESSOR OF LAW 
UNIVERSITY OF MICHIGAN 


A SERIES OF 25 CASEBOOKS ON THE MODERN APPROACH 
TO THE STUDY OF THE LAW 


GENERAL PRACTITIONER SERIES 
THE ILLINOIS BUSINESS CORPORATION ACT 


Annotated With Forms 


Edited by the Corporation Law Committee 
of The Chicago Bar Association 


Wixsur G. Katz, Chairman of Annotations Committee 
University of Chicago 


THE ILLINOIS CIVIL PRACTICE ACT 
Annotated With Forms 
By McCaskiLt, JENNER and SCHAEFER 


Sponsored and Edited by a Committee 
of The Illinois State Bar Association 


ILLINOIS PROBATE PROCEDURE AND PRACTICE 
By Witi1am McGee James 


STATE INHERITANCE TAX AND TAXABILITY 
OF TRUSTS 
By Royce A. Kipper 


Price of each book: $10.00, delivered 
Phone Randolph 6189 
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WILLIAM KixMILLER, President 
11 S. LaSalle Street 120 Wall Street 


Chicago New York 
Publishers of Outstanding Law Books 
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